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______________________________________________________________________
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______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Douglas Lee, sustained a stipulated work injury in the employ of self-insured defendant Interstate Power and Light Company (hereafter “Interstate Power”) on September 10, 2002, and now seeks benefits under the Iowa Workers’ Compensation Act.


The claim was heard and fully submitted in Des Moines, Iowa, on September 14, 2004.  The record consists of Lee’s exhibits 1-11, Interstate’s exhibit A, and the testimony of Lee and Rhonda Koerselman.

ISSUES

STIPULATIONS:

1. Lee sustained injury arising out of and in the course of employment on September 10, 2002.

2. The injury caused temporary disability.

3. Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity).

4. The correct rate of weekly compensation is $408.14.

5. Entitlement to medical benefits is no longer in dispute.

6. The parties will determine Interstate’s entitlement to credit for benefits voluntarily paid.

ISSUES FOR RESOLUTION:

1. Extent of healing period (Lee contends he should be awarded a running healing period).

2. Whether the injury caused permanent disability, and, if so, the extent and commencement date.

FINDINGS OF FACT


Douglas Lee is a 49-year-old left-handed high school graduate.  Lee attended Iowa State University for approximately two years, but has not earned a degree or any other formal certifications.


Lee has work experience as a factory production worker and quality control technician, a bakery assistant manager, in retail shipping and receiving, and, with two retailers from 1983 to 1997, as a store manager and “area specialist” (supervision, warehouse, stock, sales floor, cashier, display).  Lee accepted employment with Interstate Power (also referred to in the record as “Alliant”) in 1997 and is still so employed.  He has worked for Interstate as a meter reader and material handler/driver (prepares job orders, delivers materials to job sites, etc.).  Lee presented as a credible witness in his own behalf, but one with a highly noticeable tremor afflicting the left upper extremity.


Lee sustained injury on September 10, 2002, when he fell from his truck.  He attempted to break his fall by grabbing with the left hand, but experienced a “pop” in the shoulder region with immediate onset of pain in the shoulder and arm.  Pain progressively increased along with developing symptoms of numbness and spasticity in the left arm and left leg. 


After an MRI scan disclosed a herniated cervical disc at C5-6.  Neurosurgeon David J. Boarini, M.D., accomplished an anterior cervical fusion with donor bone at that level on November 26, 2002.  (Exhibit 2, page 3)  The procedure alleviated symptoms only briefly, however, and Lee experienced redevelopment of left upper and lower extremity spasticity, especially following a physical therapy session in approximately April 2003.  Dr. Boarini’s report dated April 9, 2003, noted:

Today, he is complaining about shaking of his left hand.  Neurologically, he looks about the same with moderate spasticity but little focal weakness.  He has a rather odd tremor in the left arm that didn’t really appear to me to be physiologic, but I think at this point we need to get a myelogram to be sure there is no ongoing cervical compression.

(Ex. 2, p. 8)


A cervical myelogram was performed and demonstrated what Dr. Boarini thought was “a very small defect at C5-6 but nothing like he had previously.”  (Ex. 2, p. 9)  When Dr. Boarini last saw Lee, on May 7, 2003, he had “no explanation for his tremor,” and released his patient from care.  (Id)  In a subsequent statement dated October 20, 2003, Dr. Boarini opined that Lee’s cervical disc herniation and resulting surgery was caused by the September 2002 work injury and that, as a result, Lee had a whole person impairment of 18%.  As to Lee’s upper extremity movement disorder, Dr. Boarini deferred to the opinion of neurologist Lynn Struck, M.D., and noted that any associated impairment was in addition to the impairment he had rated.  (Ex. 3)


Dr. Struck evaluated Lee for his movement disorder on Dr. Boarini’s referral on June 12, 2003, and thereafter served as treating physician.  (Ex. 5)  From the beginning, Dr. Struck suspected that Lee’s condition might have a non-physiologic overlay:

IMPRESSION:

Left, upper extremity movement disorder, following cervical surgery.  My suspicion is that the movement is related to a combination of pseudoathetosis [false repetitive, involuntary movements in the hand] related to a sensory loss and superimposed spasticity.  Occasionally there have been isolated movement disorders that have occurred following spinal cord injury.  They can develop several months after surgery.

. . . .

I suspect that these movements are related to the spinal cord injury and, therefore, related to the fall that he suffered in the Fall of 2002 at work.

(Ex. 5, p. 3)


On August 13 and September 19, 2003, Dr. Struck’s chart notes record “distractibility” of Lee’s left arm tremor, suggesting that the disorder may be “functional.”  (Ex. 5, pp. 6-7)  Nonetheless, her report to Lee’s attorney dated May 6, 2004, includes the following opinions:

Q#1.  In your opinion, is his movement disorder causally related to the September 10, 2002 work injury?

A#1.  His movement disorder is very complex.  I feel there may be a significant psychological component to his movement disorder.  Either way, the movement disorder is related physically or psychologically to his injury.  It is therefore causally related to the work injury on September 10, 2002.  I have recently requested Mr. Lee to be reevaluated by Dr. Rodnitzky at the University of Iowa Hospitals and Clinics.

Q#2:  In your opinion, does it appear that his movement disorder is a permanent condition?

A#2:  At this time, I do not feel that determination can be made.  If there is a significant psychological component, I am hoping with appropriate psychological treatment it will improve.

. . . .

A#4:  The work restrictions from March 5, 2004, I feel should continue.  That allows him to do light work.  He can stand and walk for 1 to 4 hours, sit for 5 to 8 hours, and not drive.  With his right hand only, he is capable of simple grasping, fine manipulation, and pushing and pulling.  He can do repetitive movements with the right foot and operate foot controls, but not the left.  He cannot climb or reach.  He can occasionally bend, twist, and squat.

(Ex. 6, pp. 1-2)


Dr. Rodnitzky evaluated Lee on October 2, 2003, and August 3, 2004.  His (2004) impression follows:

Mr. Lee continues to have a very unusual tremor in that the vector of the tremor changes continuously and the frequency and amplitude can be entrained by the examiner.  In addition he gives a history of this rather profound tremor disappearing entirely for periods of 2 hours at a time during the day.  These observations and these historical facts taken together suggest a nonphysiologic origin of the tremor.  Of course one can never be certain, but I think it is fair to say that several individual pieces of evidence point in this direction. 

(Ex. 8, p. 4)


Neuropsychologist Derek A. Campbell, Ph.D., evaluated Lee at Dr. Struck’s request on January 23, 2004.  Dr. Campbell found no indication of frank malingering or conscious exaggeration of problems, but noted a psychological profile consistent with the translation of underlying emotional disturbance into physical difficulties and significant exacerbation of somatic concerns during periods of stress.  He concluded with the suspicion that there was “a considerable nonphysiologic component to [Lee’s] movement disorder,” and suggested further evaluation, while warning that Lee “does not appear to be a good candidate for traditional psychotherapy due to limited psychological insight.”  (Ex. 7)


On June 17, 2004, Lee presented for evaluation at his own request to orthopedic surgeon Jerome G. Bashara, M.D.  Dr. Bashara concluded that Lee had residual impairment of 18 percent of the body as a whole relating to his C5-6 surgery and 8 percent of the left upper extremity due to moderate radiculopathy.  Dr. Bashara causally tied both conditions to the September 2002 work injury and recommended only a single permanent activity restriction: no repetitive use of the head and neck in the extremes of rotation, flexion and extension.  (Ex. 9, p. 5)


In a report dated March 5, 2004, Dr. Boarini imposed only one activity restriction, that Lee avoid dangerous equipment or ladders “due to his mild residual spasticity,” although a functional capacity evaluation would be useful if “he had specific questions about a job.”  (Ex. A, p. 1)  However, Lee’s condition has significantly deteriorated since he last saw Dr. Boarini in May 2003, and it is uncertain whether Dr. Boarini’s opinion would now be the same.


After his surgery, Lee returned to light duty work (filing, miscellaneous chores he considered “make-work”) on January 20, 2003, and continued until Dr. Boarini took him off work on May 8, 2003.  He has not worked since, and does not think himself capable of performing any of the jobs he has previously held.


Currently, Lee complains of extensive disability relating to his left upper and lower extremities.  At hearing, he demonstrated great difficulty attempting to write with the dominant left hand, or to pick up a paper clip from the counsel table.  He cannot type with the left hand, and uses a computer mouse awkwardly with the nondominant hand.  He is not strong enough to drive an Interstate Power truck, and cannot pull himself into the cab with his left hand.  He has significant difficulty tying his shoes and dressing himself.  He is unable to use hand tools with the left hand.  His entire left hand feels numb, and he has a constant dull ache in the left arm and hand with an unpleasant sensation he likens to a low grade electrical current (like putting his “tongue on a battery”).  Lee complains of weakness in the left leg and has problems with inclines and stairs because he frequently trips and must consciously “tell” his left leg to lift itself over obstacles.  Many of these problems were credibly confirmed by his sister, Rhonda Koerselman.


Vocational consultant Roger F. Marquardt offered an opinion at Lee’s request on June 25, 2004:  that he “has incurred a loss in vocational capacity approaching 100 percent.”  (Ex. 10, p. 4)  Vocational consultant Connie Ehlers offered an opinion at Interstate Power’s request on July 5, 2004.  Ehlers notes that Lee has transferable skills and experience and recommends that he “pursue volunteer opportunities that would, to some extent, test his capacity for returning to work.”  (Ex. A, p. 11)

CONCLUSIONS OF LAW

Claimant has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee’s experience, training, education, intelligence and physical capacities would otherwise permit the employee to perform.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  The test has been further described by the agency as follows:

The focus for evaluating total disability is on the person’s ability to earn a living.  Diederich v. Tri-City R. Co., 219 Iowa 587, 594, 258 N.W. 899, 902 (1935).  The question is not whether the person is physically and mentally capable of working because virtually anyone who is conscious is capable of performing some type of work.  The question is whether the person is capable of performing a sufficient quantity and quality of work that an employer in a well-established branch of the labor market would employ the person on a continuing basis and pay the person sufficient wages to permit the person to be self-supporting. 

Tobin-Nichols v. Stacyville Community Nursing Home, File No. 1222209 (App. Dec. 2003)


The parties dispute the extent of temporary disability, and whether or not Lee’s stipulated work injury caused permanent disability.  As to the second of these issues, the “dispute” is meritless.  Lee underwent major cervical surgery which all physicians in this record causally tie to the work injury, and has permanent activity restrictions relating to that surgery.  In addition, he has significant left upper and lower extremity problems that are severely disabling.


The etiology of those atypical symptoms is unclear, but it is highly likely that there is a major psychological component.  However, it is not necessary to resolve whether the symptoms are physiologic or psychologic; in either case, Dr. Struck’s unrebutted opinion is persuasive and accepted here – the direct cause is the work injury of September 10, 2002.


The combination of activity restrictions imposed by Dr. Struck and Lee’s general inability to use his dominant left hand render him unable to perform any of the work he has previously done and, as vocational consultant Marquardt points out, essentially leave him unable to perform any work of sufficient quantity and quality in any well‑established branch of the labor market so as to permit continuing employment and sufficient wages as to let Lee be self-supporting.


Lee is accordingly entitled to an award of permanent total disability benefits from May 8, 2003, and continuing until such time as he – as is entirely possible and to be hoped – regains such earning capacity as to render his permanent disability less than total.  If and when this comes to pass, Interstate Power is at liberty to petition for review reopening.


It is unclear from the record to what extent, if at all, Lee missed work between the date of injury and his surgery on November 26, 2002.  Thereafter, Lee is entitled to intermittent temporary disability benefits until January 2, 2003 (5.429 weeks), after which he returned to light duty work through May 7, 2003.  

ORDER


THEREFORE, IT IS ORDERED:


Defendant shall pay five point four two nine (5.429) weeks of temporary disability benefits at the rate of four hundred eight and 14/100 dollars ($408.14) commencing November 26, 2002.


Defendant shall pay permanent total disability benefits at the rate of four hundred eight and 14/100 dollars ($408.14) commencing May 8, 2003, and continuing during such time as Lee remains under a total industrial disability.


Defendant shall have credit for benefits paid and as determined by the parties.


Accrued weekly benefits, if any, shall be paid in a lump sum together with statutory interest.


Defendant shall pay a civil penalty of one hundred and 00/100 dollars ($100.00) to the Second Injury Fund of Iowa for failure to file a first report of injury.


Defendant shall file a first report of injury and subsequent reports of injury as required by this agency.


Costs are taxed to defendant.


Signed and filed this _____15TH______ day of November, 2004.

   ___________________________
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