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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CARLA SCHNELL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File Nos. 5039488, 5039489 

ELECTROLUX HOME PRODUCTS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

FIDELITY AND GUARANTY
  :
INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                       Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Carla Schnell filed petitions seeking workers’ compensation benefits from Electrolux Home Products (Electrolux), employer, and Fidelity and Guaranty Insurance Company, insurer, both as defendants.  This case was heard in Des Moines, Iowa on May 16, 2013.  The hearing was recessed and the defendants submitted hearing exhibit S. The claims were deemed fully submitted on September 19, 2013 after both parties submitted briefs.  The record in this case consists of claimant’s exhibits 1 through 25, and defendants’ exhibits A through R.  Exhibit S was submitted and admitted post hearing.  Both parties submitted briefs. 
ISSUES

For File No. 5039488, date of injury April 8, 2010:
1. Whether the claimant sustained a temporary disability; and if so,

2. The extent of temporary benefits.

3. Whether the claimant sustained a permanent disability; and if so,

4. The extent of permanent disability benefits.

5. Payment of medical expenses.
6. Whether claimant is entitled to alternate medical care.

7. Assessment of costs.

For this claim, the parties stipulated claimant sustained an injury on April 8, 2010 that arose out of and in the course of her employment with Electrolux and that the injury is an industrial disability.  The parties agreed the claimant’s weekly rate is $460.61.  The defendants agreed to pay for the independent medical exam performed by Robin Sassman, M.D.

For File No 5039489, date of injury March 29, 2011:
1. Whether the claimant sustained a temporary disability; and if so,

2. The extent of temporary benefits.

3. Whether the claimant sustained a permanent disability; and if so,

4. The extent of permanent disability benefits.

5. Payment of medical expenses.
6. Whether claimant is entitled to alternate medical care.

7. Assessment of costs.

For this claim, the parties stipulated claimant sustained an injury on March 29, 2011 that arose out of and in the course of her employment with Electrolux and that the injury is an industrial disability.  The parties agreed the claimant’s weekly rate is $477.21.  The defendants agreed to pay for the independent medical exam performed by Robin Sassman, M.D.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Carla Schnell, was 63 years old at the time of the hearing.  Claimant did not graduate high school.  At the time of the hearing she was taking GED classes.  Claimant began her employment with Electrolux in 1996 and remained employed there until the plant shut down on March 31, 2011.  (Exhibit 14, page 150)  Claimant worked for Electrolux for 42 years.  While working for Electrolux, claimant was a cashier and assistant manager at a Costal Mart convenience store for about 10 years.

Claimant fell off a ladder in 1988 at work and injured her neck and back.  Claimant testified that she was given an exercise program, which resolved her problems.  (Transcript, p. 28)  Claimant returned to work without restrictions after this injury.  Claimant had right hip replacement surgery in 2003.  Claimant’s scoliosis was noted at that time by her doctor.  (Ex. G, pp. 1, 2)  Claimant was ultimately released to return to work without restrictions after this surgery.  (Tr. p. 74)   Claimant also had work-related hernia and surgery in November 2000.  (Ex. 16, p. 161) 

Claimant was working in the Final Pack/IBM room in April 2010.  Her title was Final Pack Technician.  This job required printing booklets and also reject and repair.  (Tr. p. 24)  The reject and repair portion of her job required claimant to tear down boxes that contained washer or dryers.  On April 8, 2010 claimant fell at work and lost consciousness.  Claimant injured her head, neck back and hips.  She was taken by ambulance to a local hospital.  Claimant was on light duty for three months and was returned to unrestricted work in July 2010.  (Tr. p. 79)  Claimant returned to her prior position but did not lift as much.  Claimant did not feel she could fully perform her job in Final Pack/IBM room and decided to bid into another job.  (Ex. 11, p. 128)  Claimant bid into a job, as a Paint Technician, as it required less lifting.  Claimant worked this job from June 2010 until the plant closed on March 31, 2011.  The claimant said the paint scheduling job did not require any real physical type work.  (Ex. 11, p. 128)  On March 29, 2011 claimant was injured while on the job as a Paint Technician.  Claimant was taking side panels out when they fell on her left leg.  Claimant estimated the panels to weigh 50 pounds.  Claimant said she injured her left leg, left hip and back due to this injury.  (Tr. p. 56)  Claimant also said she had a hernia from picking up the panels that fell on her leg.  (Tr. p. 90)  Two days after this injury the Electrolux plant that claimant was working in permanently closed.  Claimant was referred to Charles Mooney, M.D.  Claimant said that Dr. Mooney did not provide her treatment for this injury.  Claimant testified that the limitations she experienced from the April 2010 and March 2011 injuries are the same for her back.  (Tr. p. 59; Ex. M, p. 3)  

Claimant testified she has had difficulty with her neck since the injury in April 2010.  She has always had some pain problems sleeping and pain in her neck that goes into her shoulder.  (Tr. p. 33, 38)  Claimant testified she had scoliosis before her injury of April 2010, and it did not interfere with her work at Electrolux.  (Tr. p. 41)  Claimant said she has pain in her lower left back, and because of that pain she can only stand one half to one hour.  (Tr. p. 41)  Claimant described that since she lost her job at Electrolux she maintains a fairly limited lifestyle.  She goes to have coffee with friends and goes to a casino once a week.  Claimant testified that she will sometimes stay at the casino for extended periods, i.e. overnight.  Claimant testified she has a tendency to get lost driving outside of town, and her husband usually drives her.

Claimant applied for and received Social Security disability benefits.  She was awarded benefits due to her back condition.  (Ex. 23, p. 194)  Claimant’s benefits started in September 2011.  (Ex. 23, p. 193)

On April 8, 2010 claimant was taken to the Hamilton Hospital Emergency Room after she fell at work, hit her head, and lost consciousness.  Claimant had a laceration to the occipital scalp, head and neck pain and right hip pain.  (Ex. B, p. 1; Ex. 1, p. 3
)  Claimant reported a generalized headache, neck and upper scapular/shoulder pain and right hip pain.  Sue Malloy, ARNP, notes the claimant’s medical history was significant for chronic back pain and estrogen deficiency.  (Ex. B, p. 1)  Ms. Malloy wrote that claimant’s daily medication included Vicodin 1 tablet b.i.d. (twice a day) and that claimant had been feeling fine other than her chronic back pain.  (Ex. B, p. 2)  Claimant was discharged from the hospital and told she could return to work on Monday, April 11, 2010.

On April 15, 2010 claimant saw her family physician, David Hagedorn, D.O., who removed the staples that were put in at the Hamilton Hospital.  Dr. Hagedorn’s impression was the claimant had cervical and thoracic strain secondary to her fall.  He recommended physical therapy.  (Ex. 2, p. 14) 

On May 4, 2010 Dr. Mooney examined claimant.  Claimant was complaining primarily of neck pain and some minor pain in her lower back.  Dr. Mooney ordered an MRI and returned claimant to sedentary work.  (Ex. J, p. 1)  John Alcini, M.D.’s impression of the MRI of claimant’s cervical spine on May 17, 2010 was,

1. Scoliosis.

2. Moderate diffuse degenerative and discogenic change.

3. Posterior disc spur complex C4-5, C5- 6, C6- 7, and minimally at C7-T1.

4. Mild neural foraminal narrowing noted bilaterally C4-5, C5-6.

5. Impingement of the ventral cord by disc disease and spur which causes encroachment of the neural foramen bilaterally C6- 7 level.
6. Vertebral height and overall alignment are normal.  Question minimal posterior translation abnormality C6 relative to C5 above and C7 below.
(Ex. K, p. 1)

Claimant returned to Dr. Mooney on May 25, 2010 with complaints of neck pain, right hip pain and low back symptoms.  Dr. Mooney’s assessment was,

1. Symptoms of cervicalgia, improving.

2. Right hip pain postoperatively.  She has been maintained on pain medications since the time of her surgery.  It appears that she is reapproaching her baseline.  I would, however, like for her to continue to work with physical therapy for the next 2 to 3 weeks for some strengthening.

3. Low back pain with evidence of lumbar scoliosis.  I did discuss this with her.  I do not feel this is an acute process or related to her injury.

(Ex. J, p. 3)  

X-rays taken on May 25, 2010 showed mild degenerative changes in the left hip and advanced degenerative change of the lumbar spine with lumbar levoscoliosis.  (Ex. J, p. 4)

Claimant returned to Dr. Mooney on July 13, 2010 for neck pain, headache, and right hip pain related to her April 8, 2010 fall at work.  Dr. Mooney noted that claimant was complaining of some radiating pain in her shoulders and a shooting pain in her ear, which claimant described as a headache.  (Ex. J, p. 6)  On August 24, 2010 claimant retuned to see Dr. Mooney with complaints of persistent hip and neck pain.  Dr. Mooney felt they had exhausted conservative treatment and recommended a pain clinic consultation.  (Ex. J, p. 8) 

On November 16, 2010 Dr. Mooney saw the claimant for her neck, upper back pain and right hip pain.  Dr. Mooney noted that claimant had received trigger point injections, which did not help.  Dr. Mooney stated claimant had complaints of neck pain for years.  He felt claimant had reached her pre-injury baseline despite her ongoing complaints of pain and released her from care.  (Ex. J, p. 10) 

Claimant was sent for a first aid assessment on March 30, 2011, the day after she injured herself at work pulling some panels onto her left leg.  (Ex. F, pp. 1 – 2)  Claimant was complaining of an injury to her low back, left hip and left thigh.  Claimant was reporting low back to left lateral hip groin pain to lateral superior knee pain with sitting, walking, standing, and was unable to lie on her left side.  (Ex. F, p. 1)  The assessment was acute strain of left quadriceps and left hip. 

On May 3, 2011 claimant saw Dr. Mooney after her work injury of March 29, 2011.  Claimant was complaining of low back pain, pain in her left hip and a hernia.  Dr. Mooney’s examination found severely advanced degenerative arthropathy with levoscoliosis of the thoracic spine and concomitant finding of the facet disease.  His examination of the left hip revealed degenerative arthropathy.  Dr. Mooney’s assessment was:
Symptoms of advanced degenerative arthropathy of the left hip, advanced degenerative arthropathy of the lumbar spine with levoscoliosis, and symptoms of left inguinal ligament pain.  It is my opinion these symptoms do not correlate and are disproportionate to the incident which was described on 03/29/11, and pushing and pulling a cart.
(Ex. J, p. 12) 

Dr. Mooney stated the claimant’s conditions are chronic and pre-existing her work injury.  Dr. Mooney said that there may have been some temporary aggravation of her conditions.  (Ex. J, p. 12)  

On January 25, 2011 Dr. Hagedorn examined claimant for left-sided neck pain and some pain in her thoracic region.  Dr. Hagedorn was unable to determine whether the symptoms were caused by a work injury.  Dr. Hagedorn referred claimant to David Boarini, M.D.  (Ex. E, p. 2)  On January 31, 2011 Dr. Boarini examined claimant who was complaining of neck pain with some radiation to the left arm.  His assessment was cervical spondylosis.  Dr. Boarini wrote claimant is “entirely neurologically intact” and had moderately severe cervical spondylosis but nothing that looked surgical in nature.  (Ex. C, p. 3)  Dr. Boarini encouraged claimant to discontinue the use of narcotics.  (Ex. C, p. 3; Ex. 6, p. 80)  

Emile Li, M.D. examined the claimant and ordered an MRI, which was done on March 5, 2011.  (Ex. H, p. 5)  On November 23, 2011 Dr. Li saw the claimant.  He noted the MRI did not show a significant rotator cuff tear.  He noted that the pain claimant had around the base of neck was consistent with cervical spondylosis.  Dr. Li wrote, “I explained to her that secondary to her fall she may have stirred up this cervical spondylosis and that this is a pain that she may have to live with.”  (Ex. H, p. 7)  Dr. Li provided a subacromial injection.  (Ex. H, p. 7)  On December 14, 2011, Dr. Li noted the injection was successful for her shoulder pain and that the claimant’s neck pain was from her cervical spondylosis.  (Ex. H, p. 8; Ex. 7, p. 89) 

On June 17, 2011, Mark Vandenberg, M.D. examined the claimant for left inguinal pain.  Dr. Vandenberg’s impression was “Left spigelian hernia and left inguinal pain.  It is not clear whether or not the two are related.  No definite left inguinal hernia was identified.”  (Ex. 2, p. 42)  Dr. Vandenberg recommended surgery to repair the spigelian hernia and placing mesh at the site of the inguinal pain.  (Ex. 2, p. 42)  The claimant has not had surgery as of the time of the hearing. 

The June 17, 2010 the physical therapy notes stated claimant had attended 22 visits and achieved her goals.  Claimant reported that her nighttime headaches were gone, but claimant continued to have difficulty tolerating right-sided lying positions.  (Ex. D, p. 1; Ex. 3, p. 63)

Claimant saw Arnold Parenteau, M.D. at the Pain Medicine Clinic on September 22, 2010.  (Ex. 5, pp. 67 -69)  Dr. Parenteau wrote, 

The predominance back issues that she is noting I believe is secondary to her thoracolumbar scoliosis. … 

IMPRESSION:  Musculoskeletal neck pain with one palpable trigger noted.
(Ex. 5, p. 68) 

Dr. Parenteau provided a trigger point injection on September 22, 2010.  Dr. Parenteau saw claimant on November 6, 2010 and provided another trigger point injection.  He stated that unless the injection provided significant relief he would consider claimant at maximum medical improvement (MMI).  (Ex. 5, p. 70) 

On December 5, 2012 Eva Christiansen, Ph.D. performed a psychological evaluation of the claimant.  (Ex. 8, pp. 90 – 97)   
Dr. Christiansen wrote, “By 2002, Mrs. Schnell was using Gabapentin to relieve pain, with hip, low back and neck eventually involved.”  (Ex. 8, p. 94)  “Mrs. Schnell described symptoms of a major depressive disorder, with depressed mood on most days, diminished interest in many activities, increased appetite, insomnia, fatigue, diminished ability to concentrate, and recurrent suicidal thoughts.”  (Ex. 8, p. 95)  Dr. Christiansen noted that claimant had depression symptoms before her injury in April 2010.  (Ex. 8, p. 95)  Dr. Christiansen stated the injury of 2010 worsened her experience of pain and led claimant to bid on a less physically demanding job with a critical supervisor who contributed to claimant’s depression.  (Ex. 8, p. 96)  Dr. Christiansen did not believe claimant could return to the work she performed prior to her injury and “The addition of depression, pain, and stress, however, make it unlikely that she has the ability to acquire skills quickly enough to be employable in any kind of job.”  (Ex. 8, p. 97)

On June 12, 2013, Charles Wadle, D.O. performed an IME concerning any psychological condition the claimant may have.  (Ex. S, pp. 1 – 6)  Dr. Wadle performed an MMPI test, which produced an invalid profile.  Dr. Wadle noted claimant incurred themes of depression and anxiety; those symptoms did not reach the threshold for a psychiatric diagnosis.  Dr. Wadle also noted that individuals with chronic pain may have health problems such as fatigue, sleep disturbance and may develop cognitive impairments.  (Ex. S, p. 5)  Dr. Wadle stated. “It does not appear that she [claimant] has a psychiatric diagnosis.”  (Ex. S, p. 5)
Scott Neff, D.O., FAAOS, performed an IME on December 12, 2012.  Dr. Neff noted, “She [claimant] has a longstanding chronic preexisting diagnosis of chronic back pain secondary to scoliosis, and she has had a successful right total hip arthroplasty.  She has a significant cervical, thoracic, lumbar double major curve scoliosis.”  (Ex. I, p. 2)  Dr. Neff noted the x-rays showed significant endstage double major curve scoliosis with significant endstage arthritic changes consistent with severe scoliosis.  (Ex. I, p. 4)  Dr. Neff did not find any injury to claimant’s back, but noted significant pathology in her cervical, thoracic and lumbar spine due to her scoliosis.  Dr. Neff could not find any injury to claimant’s left leg.  He noted claimant’s left hip has undergone arthritic changes.  (Ex. I, p. 5)  Dr. Neff believed claimant needed work restriction due her scoliosis, age and osteoporosis.  (Ex. I, p. 5)

Robin Sassman, M.D., performed an IME on March 1, 2013.  (Ex.9, p. 113)  Dr. Sassman’s diagnosis was,

 
April 8, 2010 
1. Cervicalgia with radicular complaints. 

2. Head trauma with loss of consciousness and 

persistent headaches. 

3. Low back pain. 

4. Bilateral hip pain. 

5. Left hip bursitis. 

The above are relative to the fall on April 8, 2010. 

March 29, 2011 
1. Left knee pain. 

2. Low back pain. 

3. Hernia. 

4. Left hip pain. 

The above are relative to the injury of March 29, 2011.
(Ex. 9, pp. 98, 107) 

Dr. Sassman reviewed claimant’s medical history, both pre-injuries and post-injuries.  Notable in the review of the records is that the claimant last received treatment for persistent left neck pain with radiation in 2006 before her injury in April 2010.  (Ex. 9, p. 104)  Dr. Sassman opined claimant’s fall in 2010 aggravated her underlying degenerative changes in her cervical spine.  Dr. Sassman related claimant’s head trauma and right hip pain to the 2010 fall.  Dr. Sassman related claimant’s hernia, left knee pain, and left hip bursitis to the March 2011 injury.  Concerning claimant’s low back pain, Dr. Sassman said the fall in 2010 and injury of 2011 was likely an aggravation of underlying degenerative condition, although she thought this would be clearer after she reviewed a MRI.  (Ex. 9, p. 108)  It does not appear that Dr. Sassman subsequently reviewed an MRI.  Dr. Sassman recommended a hernia repair, a MRI of the lumbar spine, a second opinion from a pain management specialist, and a neurology evaluation.  (Ex. 9, p. 109)  Barring further treatment, Dr. Sassman found claimant was at MMI one year from the date of injury.  For the April 8, 2010 injury Dr. Sassman provided an impairment rating of 20 percent for the spine and 10 percent for the hernia, and using the combined values chart found a total of 28 percent whole person impairment.  For the March 29, 2011 injury, using the combined values chart she provides a 10 percent impairment whole person rating.  (Ex. 9, pp. 110, 111)  Dr. Sassman recommended lifting restriction of rarely lifting, pushing, pulling and carrying floor to waist of 10 pounds.  Claimant could occasionally lift 10 pounds waist to shoulder and rarely lift more than 10 pounds above her shoulder.  (Ex. 9, p. 111) 

On March 10, 2013, Renee McGuire, M.P.T, C.DM.S, and Diane McGuire, R.N., C.D.M.S., of Work Force Strategies, Inc. completed a vocational report of the claimant.  (Ex. L, pp. 1 – 42)  This vocational assessment stated that based upon claimant’s treating professionals, claimant had no restrictions based upon the April 2010 or March 2011 injuries.  (Ex. L, p. 15)  The report concluded that claimant could perform everything that claimant was able to do before her injuries and that claimant had many skills that would allow her to work in the general labor market.  (Ex. L, p. 19)

Carma Mitchell, M.S., C.D.M.S, C.R.C, performed a vocational evaluation on April 16, 2013.  Based upon the limitation that Dr. Christiansen and Dr. Sassman provided, Ms. Mitchell concluded claimant would not be able to perform her past work or maintain full-time competitive employment.  (Ex. 10, p. 121)

Claimant was able to return to work after her injury on April 2010.  Claimant missed three work days and was on restricted duty for 20 days after the injury.  (Ex. 16, p. 161)  The claimant bid into another job as a paint scheduler, as it required little exertional physical labor so that she could avoid the lifting requirements in the Final Pack/IBM room. 
The surveillance video/DVD and report was reviewed.  (Ex. P)  The exhibit was of very limited value.  It showed claimant going to convenience stores and a casino.  The ability of the claimant to engage in such activities was not in dispute. 

Claimant complained of pain in her abdomen at the time of her March 29, 2011 injury.  While Dr. Mooney was not able to identify the hernia, he referred claimant to Dr. Vandenberg.  The claimant did not have any hernia symptoms before the work injury on March 29, 2011.  The claimant has proven by a preponderance of the evidence that the hernia diagnosed by Dr. Vandenberg has been caused by work her injury of March 29, 2011.  Dr. Vandenberg recommended surgery to repair the spigelian hernia and placing mesh at the site of the inguinal pain.  (Ex. 2, p. 42)  Dr. Sassman also recommended this surgery and stated that claimant was not at MMI until she had such surgery or decided not to have the surgery. 
CONCLUSIONS OF LAW

The evidence presented by the parties shows a wide divergence as to whether the work injuries of April 8, 2010 and March 29, 2011 caused permanent disability, and if so the extent of any disability. 

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

The defendants have submitted expert medical opinions from Dr. Mooney, Dr. Neff, Dr. Wadle and Dr. Boarini that claimant has not suffered a permanent impairment.  Dr. Hagedorn was not able to determine if claimant’s symptoms were related to her work injury. 

Claimant has submitted expert medical opinions from Dr. Sassman, Dr. Christiansen and Dr. Li as support that the injuries on April 8, 2010 and March 29, 2011 have caused permanent impairment.

Some of the medical record refers to a history of the claimant having chronic back pain.  When claimant was admitted to the Hamilton Hospital Emergency Department on April 8, 2010, the notes state claimant had chronic back pain.  Dr. Mooney noted claimant had been on pain medication (hydrocodone) since her right hip replacement surgery in January 2003.  Dr. Christiansen noted that before claimant’s injury on April 8, 2010 the last active treatment for claimant’s back was in 2006.  Dr. Sassman in reviewing claimant’s medical history wrote,
In April 2006, she complained of persistent left neck pain with radiation to the left arm.  An x-ray revealed evidence of cervical spondylosis at C6-C7.  An MRI of her cervical spine was recommended.  This was done on May 5, 2006, and showed spondylosis at C5-C6 and C6-C7 with indentation of the thecal sac at C6-C7 diffusely and C4-C5.  Also noted was indentation on the left with posterior displacement of the C5 nerve on the left.  Foraminal narrowing at C6 was also noted.  Ms. Schnell states that these symptoms resolved on their own.

There then is a gap in the records until 2009, when she had some right wrist pain.  This was treated conservatively as well.  This brings us to the first injury in question on April 8, 2010.
(Ex, 9, p. 104)  

This record review by Dr. Sassman does not explain the medications the claimant was receiving for pain.  An Electrolux nurse note of November 2, 2009 shows that claimant reported pain in her shoulder and mid back on the left, but did not miss any time off from work.  (Ex. 16, p. 161)

Dr. Wadle and Dr. Christiansen submitted conflicting reports concerning whether the claimant has depression, and if she has depression, if it was caused by her injuries of April 8, 2010 and March 29, 2011.  Dr. Christiansen finds that the claimant is suffering from depression and that it is related to the work injuries and the resulting pain.  Dr. Christiansen provided claimant with a GAF score of 45
.  (Ex. 8, p. 94)  Claimant testified she visits with relatives, attended a GED class and regularly goes to a casino, leaving at 10:00 or 11:00 a.m. and spending the night.  Claimant was working up until the plant shut down.  There is no evidence that claimant received any mental health treatment for depression or that her primary physician or any health provider, other than Dr. Christiansen, has identified the claimant with significant depression.  The lack of any treatment or acknowledgement by any treating physician that claimant had symptoms of depression is significant.  Dr. Wadle’s report also supports the fact that claimant does not have depression.  Claimant has not proven by a preponderance of the evidence that she has a mental impairment that arose out of or in the course of her employment with Electrolux.

Claimant was released to return to full duty work by Dr. Mooney.  Claimant testified she did not believe she could continue performing Final Pack/IBM room job and bid into a job that required less lifting and exertion, the paint scheduling job.  Claimant worked this job from June 2010 until the plant closing in March 2011.  The claimant did not adequately explain why she was taking hydrocodone before the April 8, 2010 injury.  Dr. Mooney stated claimant had been taking the prescription since her right hip surgery in 2003.  The claimant does not adequately explain why the Hamilton Hospital note of April 8, 2010 states she has chronic back pain.

Dr. Sassman performed a onetime examination.  Dr. Mooney provided more extensive treatment.  Dr. Sassman did not adequately explain the claimant’s use of hydrocodone.  Dr. Christiansen noted claimant was using gabapentin to relieve pain with hip, low back and neck eventually involved.  (Ex. 8, p. 94)  Dr. Sassman did not mention this particular medical history.  Dr. Li did not refer to the claimant’s history of neck, back pain and medications she was taking before her injury of April 8, 2010.  I do not find his opinion convincing that the injury in April 2010 was the cause of claimant’s neck problems.

Dr. Neff and Dr. Boarini found that claimant did not have an impairment that arose out of or in the course of claimant’s work.  These reports are consistent with Dr. Mooney’s report as well as the claimant’s medical history.  I find that the claimant has not met her burden of proof to show that the injury on April 8, 2012 has caused any permanent impairment.

Dr. Sassman stated claimant did not have a ratable impairment for the head, left knee and hips.  She assigned ratings for the left knee and left hip based upon arthritic changes, not directly for the work injury.  (Ex. 9, p. 111) 

I find claimant has proven she has a compensable injury that was caused by the March 29, 2011 injury, the hernia injury.  I find that claimant is not at MMI for this injury. 

When an injured worker has been unable to work during a period of recuperation from an injury that did not produce permanent disability, the worker is entitled to temporary total disability benefits during the time the worker is disabled by the injury. Those benefits are payable until the employee has returned to work, or is medically capable of returning to work substantially similar to the work performed at the time of injury. Section 85.33(1). 
Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits. Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999). Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events. These are: (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery. Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined. Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981). Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period. 
In the present case, claimant has not returned to work nor has she achieved maximum medical recovery.  The claimant is entitled to a running award from March 30, 2011 and continuing until claimant is at MMI for her hernia or she decides not to have hernia surgery.  If there is permanency after the claimant is at MMI or decides not to have the surgery, a review-reopening petition may be filed to stop the running award and/or to consider the extent of any permanent impairment from this injury, if any.

Claimant is entitled to medical care for the hernia, including surgery.  All other requests for alternate medical care are denied.
Claimant has requested costs in this case.  Defendants have agreed to pay the $3,525.00 in costs of the IME performed by Dr. Sassman.

Claimant has requested medical mileage in the amount of $989.35.  (Ex. 25, p. 209)  Defendants did not offer any evidence resisting this expense, and it is awarded.  Claimant requested $324.89 in unpaid medical costs.  (Ex. 25, pp. 209, 224)  Defendants did not offer any evidence resisting this expense, and it is awarded.  Claimant requested $652.66 in out-of-pocket expenses.  (Ex. 25, pp. 209, 217)  Defendants did not offer any evidence resisting this expense, and it is awarded.

Claimant has requested costs in the amount of $1,163.50 for filing fees, service deposition and medical and vocational reports.  I find claimant’s costs are reasonable and award them pursuant to 876 4.33

ORDER

Therefore it is ordered:

For File No. 5039488, date of injury April 8, 2010:
The claimant takes nothing further.

For File No 5039489, date of injury March 29, 2011:
The claimant is awarded a running award of temporary total benefits commencing March 30, 2011 at the weekly rate of four-hundred seventy-seven and 21/100 dollars ($477.21).
Defendants shall pay claimant costs as set forth in the decision.

Defendants shall provide medical care for the claimant’s hernia.

Defendants shall pay any past due amount in a lump sum with interest as provided by law.

Defendants shall file subsequent reports of injury (SROI) as required by this agency pursuant to rules 876 IAC 3.1(2) and 876 IAC 11.7.  

Signed and filed this ____19th_______ day of February, 2014.

   __________________________







  JAMES F. ELLIOTT
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Attorney at Law
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Timothy W. Wegman
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6800 Lake Drive, Ste. 125

West Des Moines, IA  50266
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� Claimant and defendants submitted a number of duplicative exhibits.  For the sake of brevity, I will not cite to both exhibits in this decision.  All exhibits were reviewed. 


� DSM-IV-TR on page 34. 41 - 50 Serious symptoms (e.g., suicidal ideation, severe obsessional rituals, frequent shoplifting) or any serious impairment in social, occupational, or school functioning (e.g., no friends, unable to keep a job, cannot work).





15 IF  = 15 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 
Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.


