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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________
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  :

ASSOC,
  :



  :



Insurance Carrier,
  :      HEAD NOTE NOS:  1801, 1803, Defendants.
  :                                       1803.1; 2206

______________________________________________________________________

STATEMENT OF THE CASE

This is a consolidated contested case proceeding in arbitration pursuant to Iowa Code chapters 85 and 17A.  Claimant, Marly Zieckler, sustained stipulated work injuries in the employ of defendant, AmPride, a/k/a Farmers COOP (hereinafter AmPride), on August 7, 1999 (file no. 5005918) and subsequently on May 7, 2001 (5005919) in the employ of defendant, Dickinson County Memorial Hospital (hereinafter Hospital).  Claimant seeks workers’ compensation benefits from defendant employers, AmPride and Hospital and their insurance carriers, Mutual Service Casualty Ins. Co., c/o Berkley Risk and Iowa Insurance Guaranty Assoc., respectively.  


This matter was heard and fully submitted to deputy workers' compensation commissioner, Anne M. Garrison, on November 19, 2004 in Des Moines, Iowa.  

The record consists of claimant’s exhibits 1 through 11, defendants’ jointly submitted exhibits A through P, the testimony of claimant and on her behalf, Charlene Gladman, claimant’s supervisor at her present employer.  

FILE NO. 5005918 (August 7, 1999)

ISSUES FOR RESOLUTION

1. Whether the alleged injury is a cause of temporary disability, for the period of October 3, 2000 through February 2, 2001;
2. Whether the alleged injuries are a cause of permanent disability and, if so,; 

3. Whether the alleged disabilities are to a scheduled member or body as a whole;

4. The extent of permanent disability;

5. Whether defendants are liable for the costs associated with the independent medical examination (IME) by Robert E. Steg, M.D. pursuant to section 85.39 of the Iowa Code.

FILE NO. 5005919 (May 7, 2001)

ISSUES FOR RESOLUTION

1. Whether the alleged injuries are a cause of permanent disability and, if so,; 

2. Whether the alleged disabilities are to a scheduled member or body as a whole;

3. The extent of permanent disability;

4. If awarded, the commencement date for payment of permanent partial disability benefits;
5. Whether claimant is entitled to the payment of medical benefits pursuant to section 85.27 of the Iowa Code, specifically a replacement ankle foot orthosis (AFO);

6. Whether defendants are liable for the costs associated with the independent medical examination (IME) by Robert E. Steg, M.D. pursuant to section 85.39 of the Iowa Code; and

7. Whether the defendants are entitled to a credit under Iowa Code section 85.34(4).
FINDINGS OF FACT

The deputy workers' compensation commissioner, having heard the testimony of the witnesses, considered the evidence in the record and post-hearing briefs, finds that:

Claimant, Marly Zieckler was 49 years old at the time of this hearing.  She is a single mother of one adult daughter.  Claimant is a high school graduate.  She earned a cosmetology license in 1978.  Claimant’s employment history includes experience in factory assembly and food service.  More recently, Zieckler worked as a cook, cashier, cleaner, dishwasher, tray setter, waitress and assistant manager in her positions with AmPride and Hospital.  Her employment with AmPride commenced in 1997 and ended in October 2000.  Her employment with Hospital began in February 2001 and was terminated on June 21, 2002.  Since, November 2003, she has been employed full time for Casey’s General Store as a doughnut maker and store clerk.  Claimant currently earns an hourly wage of $7.50.

On August 7, 1999, the first injury date in issue, Zieckler sustained a stress fracture to the fifth metatarsal bone of her left foot during her shift at AmPride.  Claimant was stocking cigarettes behind the cashier counter when a customer entered the store.  As she turned to assist the customer she experienced the onset of pain in her left foot.  Her left foot and ankle immediately swelled to the point where she had to remove her shoe.  Claimant was referred to Harold A. Van Hofwegen, M.D.  Records indicate claimant had pain in the lateral aspect of her left foot along with swelling, tenderness and slight redness.  (Exhibit 1, page 1)  Dr. Van Hofwegen’s objective findings were “point tenderness over the left fifth metatarsal.”  Radiological findings confirmed a stress fracture to the proximal shaft of the left fifth metatarsal.  Dr. Van Hofwegen provided a cast shoe to wear and advised claimant to use crutches for ambulation.   Claimant remained off work for several weeks because her shift required her to stand on her feet.  Claimant continued to treat with Dr. Van Hofwegen over the subsequent months with further radiological testing of her left foot.  Claimant was off work for a number of weeks and returned to work.  On November 23, 1999, Dr. Van Hofwegen opined that Zieckler had reached maximum medical improvement (MMI) for her left foot injury and noted no permanency at that time.  (Ex. B, p. 18)  Zieckler returned to AmPride full time with no restrictions and performing the same duties she had prior to her left foot injury.  She did not seek further treatment for her stress fracture until August 2000. 

On August 29, 2000, Zieckler began to experience pain in her left foot and sought care with Thomas S. Beck, M.D., an orthopedic specialist, on referral from Dr. Van Hofwegen.  Zieckler had developed a recurrent stress fracture of the fifth metatarsal.  Dr. Beck’s impression was a stress fracture to the base of fifth metatarsal with increased callus at the fracture site with possible nonunion; mild hind foot varus and forefoot adduction.  (Ex. 2, p. 2)  Adduction is the inward rotation of the forefoot and hind foot varus occurs when the heel of the foot rotates inward.  (Stedman's Medical Dictionary, 27th Ed.)  It should also be noted that on physical examination Dr. Beck found a “very unusual gait pattern.”  Zieckler was fitted with an Equalizer boot and instructed to use a CAM walker to unload the weight bearing on the foot.  Claimant remained off work for the following month due to the standing requirements of her job.

On October 2, 2000, when Zieckler reported to work at AmPride, she was told her shift had been eliminated and she no longer had a job.  Her last wage at AmPride was $9.00 per hour.  Claimant applied for unemployment benefits on October 3, 2000.  Claimant testified she was able to work at that time but had no job due to the elimination of her shift at AmPride.  (Transcript, page 72, lines 9-19)  Claimant seeks temporary disability benefits from defendant, AmPride, for the period of October 3, 2000 through February 2, 2001.

On January 18, 2001, Dr. Beck examined claimant.  He opined that claimant had reached MMI status and found there was no permanent impairment according to the AMA Guides to Evaluation of Permanent Impairment.  (Ex. C, p. 29)  Claimant was instructed she was allowed to return to full duty work with no restrictions.

In late February 2001, Claimant began working for defendant Hospital.  The physical requirements of her job required her to stand on her feet the entire shift and maneuver stairs.  On May 7, 2001, as she descended the stairs at the hospital while on her shift, she experienced intense pain in her left ankle and lower leg.  She was immediately seen in the emergency room where x-rays were taken.  Radiological findings confirmed no fractures.  (Ex. H, p. 57)  She was diagnosed with a left ankle sprain and discharged with instructions for conservative care and to remain off work for one day.  Dr. Beck saw Zieckler on May 10, 2001.  He treated her conservatively with an aircast stirrup splint.  (Ex. C, p. 31)  Dr. Beck’s partner, Jerome J. Perra, M.D., saw Zieckler on June 26, 2001.  On physical examination, Dr. Perra noted an “obvious deformity of her left foot.”  (Ex. 2, p. 5)  He also opined claimant’s mid foot adduction and hind foot varus alignment appeared to be a congenital problem.  After reviewing prior x-rays, Dr. Perra noted that there was no evidence that the fifth metatarsal fracture caused the hind foot deformity.  A bone scan was ordered to determine if there was a stress fracture of the fibula in the ankle.  On July 3, 2001, Dr. Perra, after reviewing the bone scan, determined it was likely claimant had a tear or rupture of the peroneal tendons located above the ankle joint.  A subsequent MRI revealed a rupture of the peroneous longus tendon.  (Ex. 2, p. 9)  Dr. Perra believed that claimant’s mild hind foot varus alignment had worsened following the May 7, 2001 ankle injury.  He performed a surgical repair of the partially ruptured peroneous longus tendon of the left ankle on August 1, 2001.  Zieckler was released to work in early September, 2001 with a ten‑pound weight restriction and to limit her standing to 50 percent of her shift.  She was able to tolerate working four hours a day.

On December 7, 2001, Zieckler returned to Dr. Perra who found that she had not made any progress and her continued foot deformity was causing undue strain on the peroneal tendons.  Dr. Perra referred claimant to Frank G. Alvine, M.D., a foot and ankle specialist in Sioux Falls, South Dakota.  Claimant was still under work restrictions to four hours per day, limited standing to half her shift and wearing a removable ankle brace at work.

Dr. Alvine saw claimant on January 21, 2002.  He reported claimant had a longstanding forefoot adductus and was having difficulty wearing shoes.  (Ex. 4, p. 1)  Dr. Alvine noted a healed “Jones” fracture, referring to the fifth metatarsal stress fracture.  He recommended surgery of a triple arthrodesis (surgical fusion of the ankle joints to strengthen the tendons to allow better and proper alignment of the hind foot and forefoot) (Stedman’s Medical Dictionary, 27th Ed.) and a gastrocnemius slide.  Surgery was performed on February 26, 2002.  (Ex. 4, p. 3)  Pre and post-operative diagnoses were “probable residual club foot deformity with forefoot adductus, equines deformity, and hind foot varus.”  On May 8, 2002, Dr. Alvine saw claimant in follow-up for her triple arthrodesis.  X-rays showed a solid triple.  (Ex. E, p. 48)  It is noted that claimant was moving to Missouri and arrangements were made for continuing care with Greg Horton, M.D.  Dr. Alvine saw Zieckler again on August 1, 2002 when he noted she was doing fairly well.  (Ex. 4, p. 4)  She weighted 285 pounds.  New Balance sport/support shoes were suggested.

Claimant’s first visit with Dr. Horton was August 26, 2002.   The doctor’s impression was that Zieckler was doing reasonably well following her triple arthrodesis and was making gains in her stability.  (Ex. F, p. 50c)  Dr. Horton ordered a functional ankle brace and instructed her to resume sedentary type work, limit her standing to 20 to 30 minutes continuously and two hours accumulatively in an eight-hour day.  In further follow-up on October 24, 2002, Dr. Horton noted claimant reported great improvement with the functional brace; and that her current condition represented the best that claimant could expect from the triple arthrodesis procedure.  (Ex. F, p. 50d)  He ordered a functional capacity evaluation.  On December 10, 2002, claimant was treated for a flare-up of her left ankle after she sensed a pop in the lateral aspect of her ankle while at home.  She was instructed to remain off work for immobilization.  Dr. Horton saw Zieckler on December 31, 2002 when he noted improvement of her recent left ankle flare-up.

An FCE was performed on January 14, 2003, (Ex. 6, p. 2-7) and based upon that Dr. Horton provided a final rating report on February 11, 2003.  Dr. Horton imposed the following permanent work restrictions:  performance of a medium physical demand category for eight hours a day; ability to wear the brace during work; avoidance of balancing above ground or at unprotected heights, and ambulating over uneven ground; and kneeling, crawling and crouching restricted to a rare basis.  He opined that her surgical hardware may need to be removed should it become symptomatic.  Based upon the AMA Guides to the Evaluation of Permanent Impairment, Fifth Ed., Dr. Horton found claimant had a 23 percent permanent impairment to the lower extremity.  (Ex. 5, p. 5-6)  

In regards to claimant’s ankle brace, Matthew Luetke, certified prosthetist/orthotist with Rehab Designs of America noted in his January 24, 2003 correspondence that Zieckler’s custom molded rear-entry ankle foot orthosis (AFO) had an average life expectancy of three to five years depending on the patient’s activity level.  (Ex. 7, p. 1)  On June 4, 2004, Mr. Luetke revised his opinion of the life expectancy of Zieckler’s AFO to a reduced two to three years, after having evaluated the standard wear and tear based upon her activity level over the 18 or so months she had been wearing it.  The current replacement cost for the AFO is $1,312.00 with average minor repair costs of $100.00 per year.  (Ex. 7, p. 2)  Claimant testified that she is in need of a replacement AFO, however, her request for approval and payment from defendant Hospital had not been forthcoming for unknown reasons, probably due to miscommunication.  (Tr., p. 93-96)  It does not appear that defendant insurer had denied claimant’s request at the time of hearing.

Claimant testified she has low back pain and discomfort as a result of the malalignment of her foot and use of the ankle braces and CAM walkers.  Medical records indicate that the first complaint of low back pain to any one of claimant’s numerous health care providers occurred in the FCE subjective history when claimant reported she had intermittent back pain, usually with bending activities since she initially injured the ankle.  (Ex. 6, p. 4)

Dr. Horton’s progress note of August 28, 2003 is the first reference found in his record of low back pain.  He informed Zieckler that “backs” were not his area of expertise and he would refer her to another treater.  He offered no opinions regarding the relationship of her lower extremity gait to her back. (Ex. F, p. 50f)  

Claimant next saw Dr. Alvine on June 9, 2004 for a main complaint of low back pain becoming severe after standing for long periods of time. (Ex. 4, p. 5)  Claimant’s weight was 300 pounds.  He noted her surgical arthrodesis strengthening procedure was “solid.”  A slight hind foot varus was noted but did not warrant surgery.  Dr. Alvine did not prescribe any therapy or medication.  He stated:  “There certainly may be some relationship between her left foot problem and her back pain.”  (Ex. 4, p. 7)

Claimant underwent two IME’s.  The first was with Robert E. Steg, M.D., a neurologist retained by claimant’s counsel.  Defendant Hospital retained Donna J. Bahls, M.D., a physiatrist.

Dr. Steg examined claimant on October 2, 2003.  His impressions were chronic left lower extremity and foot pain and numbness; atrophy of the left extensor digitorum brevis muscle and weakness of the toe extensors of the left foot representing a peroneal motor nerve injury.  Dr. Steg also found injury to the sural and saphenous nerves of the foot.  He further opined that claimant has chronic low back pain due to chronic lumbar strain caused by an altered gait from her lower leg and foot injury that has placed an asymmetric strain on her low back muscles.  According to Dr. Steg after employing a combined values chart, Zieckler has a 26 percent whole person impairment.  (Ex. 8, p. 5-6)  

In a letter dated September 11, 2004, Dr. Steg indicated his opinion of his impairment evaluation would not change after reviewing a report from Dr. Perra.  Dr. Steg believes it is difficult to divide Zieckler’s impairment between the two injury dates.  He believed it would be fair to attribute 50 percent of her impairment due to her first foot injury on August 7, 1999 and 50 percent of her impairment due to her second injury on May 7, 2001.  (Ex. 8, p. 25)  

In early October 2004, Donna J. Bahls, M.D. rendered an IME.  Dr. Bahls opined that claimant’s left gait abnormality was likely due to her obesity and that it had developed over time, as opposed to the gait abnormality caused by a club foot deformity.  At the time of the examination, claimant’s weight was 320 pounds.  Dr. Bahls further opined that the stress fracture healed but her gait deviation did not because of the chronic strain of her weight through her left ankle joint and soft tissue structures. (Ex. A, p. 14)  The tendon repair surgery in August 2001 did not correct her malalignment of the left foot and ankle because there was a “longstanding preexisting problem.”  The second surgery, triple arthrodesis, was needed for her chronic malalignment from the stresses of obesity.  

Dr. Bahls found objective signs of low back pain attributed to inflammation of underlying degenerative disc and joint disease of the spine.  She opines that claimant’s condition is diagnostically evident in 50 percent of people by the age of 40 and incidence of it becoming symptomatic increases with age.  The occurrence of osteoarthritis of the spine is greater in the obese and in smokers.  Dr. Bahls does not relate claimant’s low back pain to the May 7, 2001 work injury.  (Ex. A, p. 16)


Dr. Steg addressed Dr. Bahl’s IME opinions in a subsequent letter to claimant’s counsel on October 24, 2004.  Dr. Steg does not believe Zieckler’s low back pain is solely due to underlying degenerative disc and joint disease of the lumbar spine.  He states it is conceivable that 50 percent of individuals aged 40 and over may have radiographic evidence of degenerative changes in their spine, however, 50 percent of individuals do not have chronic, continuous and ongoing low back pain limiting their daily activities and requiring work restrictions.  (Ex. 8, pp. 26-27)  

REASONING AND CONCLUSIONS OF LAW

The first issue to be determined is whether claimant sustained a permanent disability as a result of the fifth metatarsal stress fracture to her left foot on August 7, 1999.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Dr. Beck found on January 18, 2001 that claimant had reached MMI status and that she had no permanent impairment.  Zieckler was released to work with no restrictions.  Further, Dr. Beck noted in his physical examination that:  “There is no gross malalignment other than the adduction of her forefoot and mid foot which was a pre‑existing situation.”  (Ex. C, p. 29)  There is no evidence rebutting Dr. Beck’s findings and permanent impairment rating that claimant did not sustain a permanent disability from the fifth metatarsal stress fracture.   Subsequent radiological findings reveal that the stress fracture had properly healed and claimant’s ongoing problems were then limited to the mechanics of her ankle and her alleged longstanding foot deformity and morbid obesity.  On January 21, 2002, Dr. Alvine noted a healed “Jones” fracture, referring to the fifth metatarsal stress fracture.  In a letter dated July 21, 2004, Dr. Perra opined that Zieckler’s fifth metatarsal fracture had healed and was not a direct cause of her peroneal tendon rupture or her subsequent need for an arthrodesis.  (Ex. G, p. 51)  Claimant’s IME physician, Dr. Steg, attributes 50 percent of her permanent impairment to her stress fracture, however, he provides no opinions as to the causal connection or reasoning for this conclusory statement. 

It is concluded that no permanent partial disability benefits are warranted for the first injury at issue in this matter.  

Because the injury resulted in no permanent impairment, the next issue to be resolved is the extent of claimant’s entitlement to temporary total disability for her August 7, 1999 injury.

When an injured worker has been unable to return during a period of recuperation from an injury that did not produce permanent disability, the worker is entitled to temporary total disability benefits during the time the worker could not work.  Those benefits are payable until the employee has returned to work, or is medically capable of returning to work to substantially similar work performed at the time of injury.  Iowa Code section 85.33(1).

It is quite clear from the medical records in evidence and testimony from claimant that there was indeed a continued period of disability from the time claimant left the employ of AmPride in October, 2000, extending into the following year.  Claimant was medically unable to return to her work during the time period of October 3, 2000 to January 18, 2001 because she was required to stand during her shifts.  She was under restriction to reduce the weight bearing on her foot to allow the stress fracture to heal.  This meant limited standing.  Had AmPride not eliminated her shift she would have been able to work under weight bearing restrictions for her left foot.  However, given the nature of her job she would likely not have had work available to her at AmPride to accommodate those restrictions, as was the situation per Dr. Beck’s September 2000 Physician’s Return to Work Orders, “sitting job only x 2 weeks.” (Ex. C, p. 23)  

Claimant testified that she understood that by receiving unemployment benefits during this time period that she was ready, willing and able to return to some type of work and that no doctor had excused her from work. (Tr., p. 71)  However, no testimony was received or any indication found in the medical records that claimant was refused a work release or excuse from her doctor.  It was not an issue because she had been laid off and was not working during this period of recuperation.

Claimant continued to treat for her stress fracture and returned to Dr. Beck on October 17, 2000.  Dr. Beck noted in his progress note of that date that he was concerned based upon radiological findings that Zieckler may develop a hypertrophic nonunion of the stress fracture.  His plan was to build up or “buttress” her ankle orthotic to reduce the weight bearing at the fracture site to allow it to properly heal.  (Ex. C, p. 24)  On November 16, 2000, Dr. Beck authored a report to AmPride’s case manager stating that the x-rays proved substantial progress and healing, however, claimant was not at MMI status.  Zieckler was referred to physical therapy and instructed to follow-up in three months.   The record is devoid of physical therapy records for claimant, however, an AmPride case management note indicates a discussion regarding retrieval of the physical therapy records (Ex. I, p. 71) and claimant testified that she underwent physical therapy during this time period.  

Dr. Beck found Zieckler to be at MMI status on January 18, 2001 and released her to work with no restrictions, finding no permanent impairment related to the stress fracture of her left foot.  It does not appear from the record that claimant sought further treatment with Dr. Beck or his successor, Dr. Jerome Perra, until the second injury (May 7, 2001) at issue in this matter.  Claimant testified that she did not have any problems associated with her left foot for the time period of February, 2001 to May 2001 while she was employed in the kitchen at Hospital.  (Tr., p. 29)

It is concluded that claimant is entitled to temporary total disability benefits from October 3, 2000 to January 18, 2001.

In regards to the second injury, claimant seeks permanent partial disability benefits for her left ankle and disputed low back pain resulting from her antalgic gait.  As such, the stipulated work injury to her left ankle injury is a scheduled member disability, however, her alleged low back pain is an unscheduled member or disability to the body as a whole.  The law stated above regarding burden of proof and causal connection is applicable but will not be repeated.

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup v Shores, 222 Iowa 272, 268 N.W. 598 (1936).

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger vs. Snap-On Tools Corp., 529 N.W.2d 267, 272-73 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

Where an injury is limited to a scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).  Determination of functional disability is not limited to impairment ratings.  Miller v. Lauridsen Foods, 525 N.W.2d 417, 421 (Iowa 1994).  Lay testimony may be considered in evaluating scheduled members.  Haynes v. Second Injury Fund, 547 N.W.2d 11, 13 (Iowa App. 1996).  An injury to a scheduled member may, because of after effects or compensation change, result in permanent impairment of the body as a whole.  Such impairment may in turn form the basis for a rating of industrial disability.  Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943). 222 Iowa 272, 268 N.W. 598 (1936).


The undersigned will first address the nature of claimant’s entitlement to permanent disability for her low back pain and will then address the permanency of the ankle tendon injury.


Zieckler claims her low back pain is a result of her antalgic gait and use of the AFO, CAM walker and other ankle braces which have “thrown off” her back.  Claimant testified that she had no foot or ankle problems, antalgic gait or low back pain before her stress fracture at AmPride.  However, the undersigned cannot ignore the non-work factors that likely play a role in claimant’s continued symptomatology related to her foot and resulting low back pain.  Claimant is a morbidly obese woman who has been heavy her entire life.  (Tr., p. 56 lines 11-19).  Prior to her stress fracture in 1999 she testified that she was walking three miles per day in an effort to lose weight.  The weight bearing on her left foot likely proved to be damaging, as noted by Dr. Bahl’s, defendant Hospital’s IME physician. 

Claimant must prove that her low back pain is a “natural consequence” of the work injury to her left foot and “contributes to or causes any disability” to be compensable.  See Kellogg v. Shute & Lewis Coal Co., 130 N.W.2d 667, 671 (1964).


Claimant has not undergone any assessment or curative treatment for her low back pain.  She informed her treating physicians of her low back pain, however, the record shows no treatment or diagnostic testing related to the lower back.   Dr. Bahls found objective symptoms regarding Zieckler’s low back.  Dr. Bahls did not attribute the low back pain to the ruptured tendon injury of May 7, 2001, but rather to her morbid obesity and longstanding foot deformity which she believes is the cause of the gait abnormalities.


Dr. Steg opined that the onset of her low back pain is temporally related to her use of shoe orthotics which altered her gait and placed asymmetric strain on her lumbar spine.  What Dr. Steg does not provide is a basis or causal connection to whether the need for orthotics and altered gait is a result of the work injuries or a result of claimant’s longstanding obesity and various other factors that may have and continue to cause her foot problems, altered gait and low back strain.

Aside from Dr. Bahls’ statements, there are two other medical statements regarding the causal connection of claimant’s low back pain: one statement from claimant’s foot and ankle specialist and the other from the IME physician, Dr. Steg, who is a neurologist.  Dr. Alvine’s June 9, 2004 progress note: “There certainly may be some relationship between her left foot problem and her back pain.” (Ex. 4, p. 7) and Dr. Steg’s finding of “[c]hronic low back pain due to chronic lumbar strain caused by an altered gait from her lower leg and foot injury that has placed an asymmetric strain on her low back muscles” are found to be speculative.  (Ex. 8, p. 6)  A possible cause does not rise to the level of probable cause to meet the burden of proof on this issue.

There has been no credible evidence as to the causal connection of Zieckler’s low back pain and the May 7, 2001 work injury and resulting disability.  This coupled with the opinions of claimant’s treating physicians regarding the contributing non-work factors, specifically claimant’s morbid obesity and congenital foot deformity, leads this deputy to conclude that claimant has not met her burden of proof on the causal connection of her claimed low back pain.  Therefore, claimant is not entitled to industrial disability for her low back pain.

As it is the conclusion of this deputy that claimant is not entitled to industrial disability and defendant Hospital has conceded, based upon their post-hearing brief, a permanent partial disability resulting from the May 7, 2001 left ankle injury, the nature and extent of Zieckler’s permanent partial disability resulting from her ankle injury will now be addressed.  

The parties agree that claimant’s injury to her ankle on May 7, 2001 arose out of and in the course of her employment.  However, that in and of itself does not alleviate her burden to prove the causal connection of the resultant sequelae of problems caused or arguably not caused by the ruptured tendon in her left ankle.  There has been consistent cumulative evidence found in the medical records that claimant has a longstanding left foot deformity or club foot.  Not in evidence is whether any of claimant’s five treating physicians, including orthopaedic specialists, foot and ankle specialist and two IME physicians, are of the opinion that claimant could have had an asymptomatic club foot or congenital deformity with no resultant gait abnormalities.  

This deputy concludes based upon a review of the available medical reports containing the opinions of her numerous treating physicians that claimant had a preexisting left club foot deformity which became symptomatic after her May 7, 2001 tendon rupture.  Nevertheless, the employer takes the employee in “as is” condition and, therefore, takes the employee subject to any active or dormant health impairments.  Lawyer and Higgs, Iowa Workers’ Compensation Law and Practice, Third Edition, § 4-2, p. 28.  Hanson v. Dickinson, 188 Iowa 728, 732-33, 176 N.W. 823, 824-25 (1920).

A preexisting condition which is aggravated or accelerated or lighted up by employment activity is deemed a personal injury under the Act.  Barz v. Oler, 133 N.W.2d 704 (1965).  While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

Claimant testified that she had never had any deformity of her left foot and that she was shocked when her doctors informed her of it.  (Tr., p. 77)  Claimant underwent two surgeries on her ankle, a ruptured tendon repair and triple arthrodesis, to strengthen the tendons comprising the ankle for support and to allow for the proper alignment and function of the foot and its gait.  Dr. Alvine’s pre and post-operative diagnoses for the February 26, 2002 triple arthrodesis were “probable residual club foot deformity with forefoot adductus, equines deformity, and hind foot varus.”   Dr. Alvine opined that her hind foot deformities and alignment were greatly improved from the ruptured tendon repair and triple arthrodesis.  Claimant testified that she continues to have pain and discomfort in her foot and that it is difficult for her stand on it for long periods of time.  She is required to wear her AFO on a permanent basis.  

This deputy concludes claimant had a preexisting left foot deformity that was “lighted up” resulting in disability.  As such claimant is entitled to recover permanent partial disability benefits. 

Based upon the AMA Guides to the Evaluation of Permanent Impairment, 5th Ed., Dr. Horton found a 23 percent permanent impairment rating to the lower extremity.  Claimant’s IME physician, Dr. Steg, rendered the following impairment ratings to the lower extremity:  under impairment due to muscle weakness:  plantar flexion of the left ankle (grade 4): 17 percent; ankle inversion (grade 4):  5 percent; ankle eversion (grade 4):  5 percent; and under impairment due to ankle motion limitation:  plantar flexion capability limitation:  15 percent; hind foot inversion capability limitation:  5 percent; hind foot eversion capability limitation:  2 percent; left sural nerve injury with resultant numbness along the lateral aspect of the left foot:  2 percent; distal saphenous nerve injury resulting in numbness along the medial aspect and arch of the left foot:  2 percent.  It was Dr. Bahls’ opinion in her IME report that Dr. Steg’s combination of muscle strength loss with range of motion loss and peripheral nerve injury was not permissible under the AMA Guides to the Evaluation of Permanent Impairment, 5th ed. Combined Values Chart.  (“Guide to the Appropriate Combination of Evaluation Methods,” Table 17-2, page 526)   

The undersigned accepts Dr. Horton’s impairment rating of 23 percent of the lower extremity and respectfully concludes Dr. Steg’s impairment rating to be erroneously calculated under the AMA Combined Values Chart and therefore lacking in weight and credibility.
It is concluded that claimant has established permanent partial disability of 23 percent of the left leg.  Pursuant to Iowa Code section 85.34(2)(o), the loss of the leg which includes the ankle is compensated up to 220 weeks.  Therefore, claimant is entitled to 50.6 weeks of permanent partial disability benefits at the weekly rate of $181.18.  The commencement date for benefits will be February 11, 2003, the date Dr. Horton found Zieckler to be at MMI status and released her to work with permanent restrictions. 

Defendant Hospital has paid claimant benefits from February 11, 2003 to January 20, 2004, or 49.143 weeks at the stipulated weekly benefit rate.  (Ex. M, pp. 168-169)  Defendant Hospital shall pay claimant the remaining 1.457 weeks in permanent partial disability benefits.

There is sufficient evidence that claimant is in need of a replacement AFO (ankle foot orthosis).  A certified prothetist/orthotis opined that claimant’s AFO had endured more wear and tear reducing its life expectancy.  Claimant testified she needs a replacement.   Claimant made a request to the defendant insurance carrier, however, her request had neither been approved or denied at the time of the hearing.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27, Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).  

Defendant Hospital is liable for the expenses incurred for claimant’s replacement AFO.
The final issue to be resolved is whether defendants are liable for the costs associated with the IME by Dr. Steg.  There was some dispute over whether Dr. Horton may be claimant’s IME physician.  However, it is found that Dr. Horton was an authorized physician by the defendant and therefore, Dr. Steg will be the only IME physician considered for reimbursement of expenses pursuant to Section 85.39.

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee's attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).


Dr. Horton provided an impairment rating in February, 2003, and Dr. Steg examined claimant and rendered his impairment rating in October, 2003.  The parties have stipulated as to the reasonableness of Dr. Steg’s IME expenses.  Defendants are liable for the costs associated with the independent medical examination of Dr. Steg pursuant to Iowa Code section 85.39 and shall each pay one half of the total costs.


ORDER 


THEREFORE, IT IS ORDERED: 


In File No. 5005918 defendant AmPride shall pay claimant temporary total disability benefits from October 3, 2000 through January 18, 2001 or fifteen point four two nine (15.429) weeks at the weekly rate of two hundred ninety-five and 66/100 dollars ($295.66).  


In File No. 5005919 defendant Dickinson County Memorial Hospital shall pay claimant fifty point six (50.6) weeks of permanent partial disability benefits at the weekly rate of one hundred eighty-one and 18/100 dollars ($181.18) commencing on February 11, 2003.  


That defendant Dickinson County Memorial Hospital shall pay the medical expenses for the AFO replacement.

That defendants shall pay the fee for Dr. Steg’s independent medical examination in the amount of nine hundred thirty-nine and 50/100 dollars ($939.50) to be equally divided among defendants AmPride and Dickinson County Memorial Hospital.


That defendants shall receive credit for benefits previously paid.


That all accrued benefits shall be paid in a lump sum. 


That defendants shall pay interest as provided in Iowa Code section 85.30. 

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.  


That defendants shall file subsequent reports of injury as required by the agency. 

Signed and filed this ____24th_____ day of January, 2005.

   ________________________







ANNE M. GARRISON
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  COMPENSATION COMMISSIONER
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