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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

KOYNE OSTEBUHR,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5016112
SABRE COMMUNICATIONS,
  :



  :                    A R B I T R A T I O N


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

AIG CLAIM SERVICES,
  :



  :


Insurance Carrier,
  :


Defendants.
  :     HEAD NOTE NO.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Koyne Ostebuhr, claims to have sustained a work injury by reason of cumulative trauma in the employ of defendant Sabre Communications on, alternatively, August 30, 2004, April 1, 2005, or June 6, 2005.  He accordingly now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, defendant AIG Claim Services, Inc.

The claim was heard in Council Bluffs, Iowa, On December 12, 2006, but the record was held open until December 21, 2006 for receipt of deposition testimony from Anil K. Agarwal, M.D.  The record consists of joint exhibits 1-20, Ostebuhr’s exhibits A‑C, and the testimony of Ostebuhr and Harry Foote.

ISSUES

STIPULATIONS:

1. An employment relationship existed between Koyne Ostebuhr on each alleged date of injury.

2. If liability is established, Ostebuhr is entitled to temporary disability benefits from June 6 – August 25, 2005.

3. Permanent disability, if any, should be compensated as a scheduled member loss to the leg and commence August 26, 2005.

4. On each alleged date of injury, Ostebuhr was single, entitled to one exemption, and had average weekly wages of $620.10.

5. If called, providers of disputed medical treatment would testify that the treatment and associated costs were reasonable and necessary; defendants offer no contrary proof.

6. Defendants should have credit for benefits under Iowa Code section 85.38(2) in an amount to be determined by the parties.

ISSUES FOR RESOLUTION:

1. Whether Ostebuhr sustained injury arising out of and in the course of employment on any of the dates alleged.

2. Whether the alleged injury caused either temporary or permanent disability.

3. Determination of the extent of permanent scheduled member disability.

4. Entitlement to medical benefits.

FINDINGS OF FACT

Koyne Ostebuhr, age 55, has worked as a welder since 1969.  He has been employed in that capacity by Sabre Communications, a manufacturer of cellular telephone or other communication towers, on two occasions:  for approximately one year beginning in January 2000 and from July 2001 to the present.

Ostebuhr generally works long hours, usually 48-50 hour work weeks, but with frequent 12-hour days in the summer (demand tends to be seasonal).  Ostebuhr did not have a history of right knee problems prior to approximately November 2004, but does now, and points to repetitive stresses attendant to his work as causal.  Sabre Communications thinks his problems are degenerative in nature and not work related.

Communications towers average nearly 300 feet in height.  The “leg” sections Ostebuhr works on are almost 20 feet in length and vary considerably in weight (the bottom sections are much heavier) from 50 to perhaps 1500 pounds.  Ostebuhr worked on approximately ten to fourteen sections per day.

Each section had to be moved by hand into Ostebuhr’s work area on a movable hoist which itself weighed well over a ton.  Sabre Communications’ plant manager, Harry Foote, agrees that pushing the loaded device is not unlike pushing an automobile 
in neutral.  Before pushing the hoist into his area, Ostebuhr has to kneel to strap the section to the hoist.  Ostebuhr is right-hand dominant and always kneels on his right knee.

Ostebuhr’s work area features concrete floors without mats.  Ostebuhr does not wear knee pads, but does wear welder’s leggings at work.  Ostebuhr described the pace of work as constant, requiring an average of 45 minutes per section.  After the section was brought into his work area, Ostebuhr first performed welds on the outside of the section, which he could do while sitting on a chair, then the inside of the section.  From 2000 until the summer of 2004, Ostebuhr was able to weld the insides while sitting in a chair, but thereafter was enjoined from doing so and had to squat or bend to weld.  The larger sections also required that iron plate “stiffeners” be tacked into place, six per section.  Ostebuhr completed these welds while kneeling on his right knee, perhaps ten times per day, 30 seconds per weld.  Next, Ostebuhr performed numerous welds at waist level while standing.  After completing the welds, Ostebuhr again pushed the hoist to a quality control inspector, then out of the work area completely.  According to Foote, Ostebuhr (whom he agrees is one of the best welders in the plant) was on his feet perhaps 60 percent of the shift and kneeling perhaps 2 percent of the shift.

It is found as fact that pushing heavy loads from a dead stop (approximately 35 times per shift), frequent kneeling and sustained standing on concrete are all physically stressful activities.

While working long hours in the summer of 2004, Ostebuhr developed bilateral knee pain and on September 30 presented to Clayton Van Balen, M.D.  X-ray studies of both knees were negative for any acute findings according to radiologist Jon Q. Taylor, M.D.  (Exhibit 8, page 2)  Dr. Van Balen’s chart notes record this comment:

With regards to whether or not this condition is work related, it is my opinion that the patient could have degenerative joint disease which is a non-work related condition, but the fact that he is standing could be exacerbating this.  Therefore, I told him that I could not be absolutely sure that this is totally work related.

(Ex. 8, p. 1)

Dr. Van Balen’s opinion is interpreted as ambivalent.  He prescribed ibuprofen and released Ostebuhr to regular duty without restriction.

On April 1, 2005, Ostebuhr presented to Dr. Van Balen’s colleague, Rodney Cassens, M.D., with complaints of pain gradually worsening over the past several months.  (Ex. 8, p. 4)  On an impression of a right knee medial meniscus injury, Dr. Cassens imposed temporary work restrictions (no squatting or kneeling on the right knee) and made an orthopedic referral, adding this comment:

Ortho referral has been made.  Orthopedist can determine whether or not this is work related.  Most likely this is a chronic condition exacerbated by his work.

 (Ex. 8, p. 4)

Orthopedic surgeon Steven Stokesbary, M.D., first saw Ostebuhr on April 19, 2005, and took this history:

Mr. Ostebuhr is a 53 year old gentleman seen in consultation at the request of Dr. Cassens for pain and catching in his right knee.  Has been bothering him for 4-5 months.  Stands on hard cement 12 hours a day.  Started bothering him back in September at work.  He has had some catching, popping, and swelling in the knee.  Ibuprofen, Neoprene sleeve, and Icy Hot have helped somewhat.  It continues to bother him and recently has gotten a little bit worse.

 (Ex. 9, p. 1)

Dr. Stokesbary ordered an MRI scan, which Dr. Taylor read as demonstrating a complex tear of the medial meniscus with joint effusion and edema.  (Ex. 9, p. 5)  Dr. Stokesbary thereafter accomplished an arthroscopic repair on July 13, 2005.  (Ex. 9, p. 7)  On August 25, 2005, Dr. Stokesbary released Ostebuhr from care to resume activities as tolerated.  (Ex. 9, p. 8)  It does not appear that Dr. Stokesbary was ever asked to rate impairment, if any, but did give brief handwritten answers to the following questions (from defendants) on April 27, 2005:

1.  What is the diagnosis and prognosis?  Degenerative meniscus tear
2.  Is the current pain complaints [sic] associated with a degenerative knee condition?  Yes
3.  Do you feel that performing his normal job duties while standing at work is the cause for the bilateral knee pain?  May be one factor, but not sole cause for pain
(Ex. 9. p. 4)

Two evaluating physicians have offered opinions in this claim, one at the request of each side:  occupational specialist John D. Kuhnlein, D.O. (Ostebuhr), and orthopedic surgeon Anil K. Agarwal, M.D. (Sabre Communications).  As is often the case in agency litigation, these experts are not in agreement.

Ostebuhr presented to Dr. Agarwal on June 10, 2005.  Dr. Agarwal’s initial report noted Ostebuhr’s, bow-leggedness and history of tobacco abuse and observed as a pre-existing condition “bilateral medial compartment osteoarthritis and slight 
patello‑femoral joint arthrosis, with probable degenerative medial meniscus tear.”  (Ex. 10, p. 8)  Dr. Agarwal’s diagnosis was of “right knee sprain – healed” which “may be work‑related.  (Ex. 10, pp. 9, 10)  Dr. Agarwal also authored a supplemental report on November 14, 2006 after reviewing Dr. Stokesbary’s records and Dr. Kuhnlein’s report.  In his supplemental report, Dr. Agarwal emphasized that alleged cumulative trauma had not involved other parts of the body such as the back, hips, ankles, neck and other knee and that “Patient did work at other places as a welder for a long time, without suffering cumulative trauma!”  (Ex. 10, pp. 15-16)  He also added that Ostebuhr was overweight at over 200 pounds.  Actually, Ostebuhr is six feet, two inches tall and weighed only 180 pounds at the time of Dr. Agarwal’s examination.

Dr. Agarwal testified by deposition in this matter on December 21, 2006.  It is noted that Dr. Agarwal repeatedly emphasizes the length of time required to develop a cumulative trauma injury vis-à-vis the mere five years Ostebuhr worked for Sabre Communications.  It is clear that he considers the time frame involved to be significant.  Dr. Agarwal conceded that the “load” Ostebuhr placed on his knees was “amplified and multiplied in the course of his bending at work, his pulling heavy equipment and his work as a welder,” (Ex. 20, pp.34‑35) and that at least some of the medical literature demonstrates that “cumulative trauma from repetitive bending and working on hard surfaces, repetitive stress on the knees, can place one at an increased risk of developing degenerative tears or osteoarthritis affecting the knees.”  (Ex. 20, pp. 18-19)  However, Dr. Agarwal also emphasized that other parts of Ostebuhr’s body were not similarly affected, that due to the length of time required to develop arthritis, Ostebuhr “obviously” had the condition before he began working for Sabre Communications, that a meniscus tear is part of the natural evolution of the osteoarthritic process, that no specific incident of trauma had been identified, and that “any permanent aggravation in Mr. Ostebuhr’s case would be due to the natural evolution of the osteoarthritic process.”  (Ex. 20, p. 27)

Dr. Kuhnlein evaluated Ostebuhr (whom he refers to as “Osterbuhr”) on October 9, 2006.  He took a far more detailed history of the work than did Dr. Agarwal, but recorded one detail that Ostebuhr now does not recall:

He relates the gradual onset of symptoms throughout the summer of 2004, but relates that there was a specific incident in August 2004, when he was pushing the hoist with a welded pipe on it that weighed, by his estimate, about 2,000 pounds.  He was moving it out of his work area and when doing so, the right knee buckled slightly, and he developed medial joint line pain.  At the time, he relates that he did not think much of his knee pain, but by the following morning, his knee hurt to stand on it.  He relates that he reported this to his supervisors at the time, and he believes that it was documented.  Mr. Osterbuhr relates that over the next several 

days, he complained several times about knee pain, and was ultimately sent to the company physician, Dr. Clayton Van Balen.

(Ex. 13, p. 3)

Actually, Ostebuhr did not see Dr. Van Balen until September 30, a month later, and did not report any such specific incident.  Dr. Kuhnlein repeatedly notes that Ostebuhr’s recall of dates and specific time frames is weak.  Dr. Kuhnlein’s opinion on causation includes this excerpt:

Recent studies have shown a fairly strong relationship between occupations that require repetitive kneeling and squatting and more than medium physical demand level work.  It is reasonably clear that Mr. Osterbuhr’s mild degenerative joint disease predated the onset of his symptoms.  The type of work he performs would be a risk factor for osteoarthritis developing in the knee, and Mr. Osterbuhr also describes a specific incident when he was pushing the hoist at work, and his right knee buckled slightly and he developed medial knee pain.  He relates that he reported the incident, but the First Report of Injury does not describe the incident, relating that this was an “unknown cause of injury.”  

Mr. Osterbuhr’s work activities, according to recent medical literature, would predispose him to the development of knee osteoarthritis on a cumulative basis.  He went on to develop a medial meniscal tear.  This was later repaired by Dr. Stokesbary.  As such, I believe that Mr. Osterbuhr’s work activities were a significant, even though they may not be the sole, cause of the osteoarthritis in his knee and the right medial meniscal tear.  As such the employment was a substantial factor accelerating Mr. Osterbuhr’s right knee pathology to the point that surgery was necessary in 2005.  Again, this may not be the only cause of his underlying degenerative joint disease, but his work activities were a significant factor.

(Ex. 13, p 8)

Dr. Kuhnlein went on to rate impairment at 2 percent of the lower extremity.  (Ex. 13, p. 9)  This is the only impairment rating of record and is accepted as establishing the degree of scheduled member impairment in this case.  

CONCLUSIONS OF LAW

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health, or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries resulting from cumulative trauma are compensable.  McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); Almquist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 35 (1934).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61 (5); Iowa Code section 85A.8.

Where claimant has a preexisting condition or disability that is aggravated, accelerated, worsened or “lighted up” by employment, the condition is compensable.  See, Nicks v. Davenport Produce Co., 254 Iowa, 130, 134-135, 115 N.W.2d 812, and citations.  However, a disease which under any rational work is likely to progress so as to finally disable an employee does not become a “personal injury” under the Workers’ Compensation Act merely because it reaches a point of disablement while work for an employer is pursued.  It is only when there is a direct causal connection between the exertion of the employment and the injury that a compensation award can be made.  The question is whether the diseased condition was the cause, or whether the employment was a proximate contributing cause.  Musselman v. Central Telephone Company, 154 N.W.2d 128, 132 (Iowa 1967) citing Little v. Lagomarcino Grape Co., 235 Iowa 523, 529, 17 N.W.2d 120.  Whether an injury or disease has a direct causal connection with the employment, or arises independently thereof, is essentially within the domain of expert testimony, and the weight to be given such an opinion is for the finder of facts.  When an expert’s opinion is based upon an incomplete history it is not necessarily binding on the commissioner or the court.  It is then to be weighed together with the other facts and circumstances, the ultimate conclusion being for the finder of fact.  Musselman, supra; Bodish v. Fischer, Inc., 257 Iowa 521, 133 N.W.2d 867.

Although Dr. Van Balen and Dr. Stokesbary both allude to the possibility that work activities may have been a contributing factor in this case, it cannot be fairly said that either opinion is sufficiently positive to meet Ostebuhr’s burden of proof.  On the other hand, neither opinion can fairly be said to deny the existence of a causal relationship.  

Between Dr. Agarwal’s opinion and that of Dr. Kuhnlein, the latter opinion squares better with the onset of symptoms in this case, the significant stresses Ostebuhr underwent in the normal performance of his job (especially in the summer of 2004 and thereafter, when he was no longer allowed to use a chair while welding the inside sections), and the medical literature showing the possibility of such a result.  This is true notwithstanding that Ostebuhr no longer recalls the relatively minor specific incident in approximately August 2004.  Defendants contend that Dr. Agarwal’s opinions should be given greater weight as the “specializing orthopedist.”  However, while an orthopedic surgeon may well be more qualified to offer an opinion with respect to the physical condition of a knee joint, it does not follow that an orthopedic surgeon is better qualified to evaluate the processes by which work-related stresses do or do not result in that condition.  Indeed, an occupational specialist’s views may well be entitled to greater weight for that reason, and in this instance will at least not be given lesser weight.  Dr. Kuhnlein’s opinion is more convincing.  Accordingly, Ostebuhr meets his burden of establishing a work injury as the result of cumulative trauma.  Dr. Kuhnlein’s opinion of the extent of scheduled member impairment is also accepted.

Ostebuhr’s petition alleges three alternative dates of injury.  Determination of the correct date of injury is an issue that has been repeatedly visited by the Iowa appellate courts, starting with McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  In McKeever, the court ruled that, for timeliness purposes, a gradual injury occurs when, because of pain or physical inability, the employee is unable to continue working.  In Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992), the high court held that the commissioner is entitled to consider “a multitude of factors” including absence from work or the point at which medical care is received, or unspecified others, “none of which is necessarily dispositive.”  The court held:

. . . Consistent with a liberal construction of the workers’ compensation statute, Orr v. Lewis Cent. Sch. Dist., 298 N.W.2d 256, 261 (Iowa 1980), we believe that for purposes of computing benefits it is appropriate to fix the date of injury as of the time at which the “disability manifests itself.”  Larson [1B A. Larson Workers’ Compensation (1991)] at [section] 39.50; Bellwood Nursing Home v. Industrial Comm’n, 505 N.E.2d 1026, 1029, (Ill. 1987).  “Manifestation is best characterized as “the date on which both the fact of the injury and the causal relationship of the injury to the claimant’s employment would have become plainly apparent to a reasonable person.”  Bellwood, 505 N.E.2d at 1029.

The Tasler court found substantial evidence in support of the agency determination: that various traumas combined to manifest themselves as a single compensable injury on the date of a plant closing.  In Venenga v. John Deere Component Works, 498 N.W.2d 422 (Iowa App. 1993), the Iowa Court of Appeals overturned an agency ruling that pegged an injury date to the date claimant was hospitalized:

When Venenga was hospitalized in October he had no compensable worker’s [sic] compensation claim.  Venenga did not miss work during his hospitalization [being on strike at the time].  Venenga first stopped work due to his back injury on July 24, 1987.  Prior to that time, he would not have been eligible for worker’s [sic] compensation benefits.  We do not read Tasler to require an employee to stop working to make a cumulative injury worker’s [sic] compensation claim.  However, we find more is required than knowledge of an injury or receipt of medical care.  The employee must realize his or her injury will have an impact on employment.

In George A. Hormel & Company v. Jordan, 569 N.W.2d 148 (Iowa 1997), the court held that substantial evidence supported an agency determination tying the date of injury to claimant learning from an orthopedic surgeon that he would not recover from a cumulative injury to his shoulder, and that permanent restrictions on work activities would be required.  The court found that claimant having merely gained knowledge of his subluxated shoulder on prior medical visits was not dispositive; quoting Tasler, the court continued:

We thus reject an interpretation of the term “manifestation” that will always require an employee suffering from a repetitive-trauma injury to fix, as the date of accident, the time at which the employee first became aware of the physical condition, presumably through medical consultation, since by their very nature, repetitive-trauma injuries often will take years to develop to the point where they will constitute a compensable worker’s compensation injury.

Taken together, these cases teach that the compensable date of injury in a cumulative trauma claim occurs when the worker is compelled to leave work due to injury; however, if that does not occur, the date of injury occurs when the injury “manifests” itself.  Manifestation occurs when the worker, as a reasonable person, knows or should know that the injury has occurred, that it is causally related to his or her work, and that it will have a permanent adverse impact on employment.  Employment does not necessarily mean employment with the present employer, but employability in general.  Alcorta v. H.J. Heinz, No. 02-0581 (Iowa app., unpublished decision July 23, 2003).

The most appropriate date of “manifestation” here is when Ostebuhr was forced to leave work due to his injury: June 6, 2005, which is hereby established as the correct date of injury.

Given the imposition of liability in this case, the parties stipulate to a healing period of 11.571 weeks:  June 6 – August 25, 2005.  Based on average weekly wages of $620.10, marital status of single and entitlement to one exemption, published agency rate tables yield a compensation rate of $379.30.

Under Iowa Code section 85.34(2)(o), loss of a leg is compensated at 220 weeks; given 2 percent loss of use, Ostebuhr is entitled to 4.4 weeks of permanent partial disability benefits commencing August 26, 2005.

Under Iowa law, the employer must furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers’ compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury or the worker has sought and received authorization from this agency for alternate medical care.  Freels v. Archer Daniels Midland Co., File No. 1151214 (App. Dec. 2000).  Defendants cannot admit injury arising out of and in the course of employment and claim the right to control medical treatment, but at the same time deny that the disabling condition is causally connected to the injury and therefore they are not liable for the disability.  Trade Professionals, Inc. v. Shriver, 661 N.W.2d 119 (Iowa 2003).

Claimant is entitled to an order of reimbursement only if he has paid treatment costs; otherwise, to an order directing the responsible defendants to make payments directly to the provider.  See, Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  Defendants should also pay any lawful late payment fees imposed by providers.  Laughlin v. IBP, Inc., File No. 1020226 (App. Dec. 1995).

Although defendants dispute the fairness and reasonableness of medical treatment in this case, it is stipulated that providers would, if called, testify to the same and no contrary proof is offered.  Causal nexus having been established as outlined above, Ostebuhr is entitled to have disputed medical benefits (as attached to the hearing report) paid.

Iowa Code section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee’s choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  A rating of no impairment is a rating of impairment for section 85.39 purposes.  Vaughn v. Iowa Power Inc., IC no. 925283 (Arb. Dec. 1992).  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee’s attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant’s independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  Schintgen v. Economy Fire & Casualty Co., IC No. 855298 (App. Dec. 1991).  Defendants’ liability for the injury must be established as a condition precedent to claimant’s right to reimbursement.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).

Dr. Agarwal, an employer-retained physician, found no functional impairment in his report dated June 14, 2005.  The condition precedent for an award of Dr. Kuhnlein’s fee has therefore been established.  However, Dr. Kuhnlein’s fee is not in the record, so no award shall be made.

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay 11.571 weeks of healing period benefits at the rate of $379.30 commencing June 6, 2005.

Defendants shall pay 4.4 weeks of permanent partial disability benefits at the rate of $379.30 commencing August 26, 2005.

Defendants shall have credit as per stipulation under Iowa Code section 85.38(2) and as the parties may subsequently agree with respect to short-term disability benefits.

Accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Defendants shall pay disputed medical expenses set forth as an attachment to the hearing report.

Defendants shall file subsequent reports of injury as required by this agency.

Costs are taxed to defendants.

Signed and filed this _____23rd____ day of February, 2007.

   __________________________
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