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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________


  :

PAUL KRITCHARD,
  :


  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5030912
VALLEY PLUMBING COMPANY, INC.,
  :


  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

THE CINCINNATI INSURANCE 
  :
COMPANIES,
  :


  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No. 1803 ______________________________________________________________________
STATEMENT OF THE CASE
Claimant, Paul Kritchard, filed a petition for arbitration and seeks workers’ compensation benefits from Valley Plumbing Company, Inc., employer, and The Cincinnati Insurance Companies, insurance carrier.  The claimant was represented by Martin Ozga.  The defendants were represented by Kelly J. McCarty.
The matter came on for hearing on June 17, 2014, before Deputy Workers’ Compensation Commissioner Joe Walsh in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 27 and defense exhibits A through I.  The claimant testified under oath at hearing.  Janice Doud was appointed the official reporter and custodian of the notes of the proceeding.  The matter was fully submitted on July 1, 2014 after helpful briefing by the parties.
ISSUES
The parties submitted the following issues for determination:

1. The extent of claimant’s permanent partial disability.
2. The extent of credit to which the defendants are entitled.
STIPULATIONS

Through the hearing report, the parties stipulated to the following:

1. The parties had an employer-employee relationship.
2. Claimant sustained an injury which arose out of and in the course of employment on February 27, 2008.
3. Temporary disability/healing period and medical benefits are no longer in dispute.
4. Any permanent disability should be evaluated as an industrial disability.
5. The weekly rate of compensation is $228.03.
6. Medical benefits are no longer in dispute.
7. Affirmative defenses have been waived.
FINDINGS OF FACT

Claimant, Paul Kritchard, was 56 years old as of the date of hearing.  He graduated from Des Moines Tech in 1975.  He was an above-average student.  He later attended Lincoln Technical Institute.  He did not receive a degree or certificate.  Claimant has a varied and interesting manual labor work history.  He is a journeyman electrician.  He has worked extensively in various types of construction and manufacturing.
The claimant also ran his own business, Vinyl Systems of Iowa, beginning in approximately 1990.  It was a vinyl siding business.  He testified that he frequently took other jobs to supplement his business.  (Transcript, page 11)  This business was in existence until about 2005.  In approximately 2002, he worked for McKnight Construction on a specific project for the federal government in Georgia.  Between 2003 and 2005 he worked for several manufacturing companies such as Mid-Central Plastics, Pella Plastics, Victor Plastics and Florida Production Engineering.  During this timeframe he earned his journeyman electrician status.

From approximately 2005 to 2007, claimant worked for American Windows & Siding where he installed siding, windows, garage doors and storm doors.  Just prior to being hired by Valley Plumbing, claimant worked for a period for Wick Buildings performing general construction work.  In 2007, claimant began working for the employer which is the subject of this dispute, Valley Plumbing.  Claimant earned $10.00 per hour as a plumber.  He had learned plumbing skills during his general construction jobs throughout the years.

Claimant has a history of injury and impairment in his left shoulder prior to his February 27, 2008 work injury.  Claimant had symptoms which resulted in two surgeries in his left shoulder in 2005 and 2006.  He continued to have stiffness and aching thereafter.  At the time he began for Valley Plumbing, he had no formal restrictions and was able to perform the full array of his work duties.  (Tr., pp. 16-17)  He did, however, have an injection in his left shoulder on January 24, 2008, to help control the ongoing symptoms.

On February 27, 2008, claimant was unloading a compressor from a van.  He slipped off the vehicle and fell to the ground.

And I got up in the van to get the air compressor out, and there was a buildup of snow and ice on the inside step; and as I was stepping out, I slipped and started falling backwards with the air compressor up by my chest; and as I fell back, I reached back to try to catch myself and landed on the ground with the air compressor on top of me.

(Tr., p. 18)  He broke his fall using his left arm.  He immediately developed an aching and throbbing pain in his left shoulder.  Claimant reported the injury right away.  He continued to try to work, however, by lunchtime it was hurting so bad, claimant asked to seek medical treatment.  He was directed to St. Anthony’s Hospital in Carroll.

St. Anthony’s Regional Hospital related the following history:

Paul Kritchard is a 50 year old male who does have history of left side rotator cuff injury, status post repair x2.  His medications include Lorazepam and Neurontin.  Today he was working for Rhaner Plumbing [sic] and stepped off the back of a truck to an icy part of the truck and fell to the ground landing on his left knee and left shoulder, causing pain in those two regions respectively.

(Claimant’s Exhibit 1, p. 1)  The Hospital took x-rays and gave him a sling.  Some additional medications were provided and work restrictions of no lifting greater than 10 pounds were advised.  (Cl. Ex. 1, p. 2)


Claimant next followed up with the company physician, N. John Prevo, D.O., MPH, on March 7, 2008.  Dr. Prevo related the correct history of injury and diagnosed a left shoulder strain as well as low back pain.  He prescribed physical therapy, anti-inflammatories and muscle relaxers.  (Cl. Ex. 3, p. 5)  On March 17, 2008, claimant followed up and Dr. Prevo recommended an MRI at that point.  (Cl. Ex. 3, p. 6)  Two days later, Dr. Prevo recommended a surgical referral.  (Cl. Ex. 3, p. 7)  Dr. Prevo provided work restrictions on March 17.  (Cl. Ex. 3, p. 6)


The record is somewhat hazy about what happened at work.  Claimant testified that he was told by someone with the employer to just show up for work and “stand around” at the work site.  (Tr., p. 21)  Based upon the restrictions recommended in the emergency room, he was not capable of full duty.  Claimant was on medications which were making him sleepy.  Claimant testified he spoke with the general contractor, Regency Commercial.  He testified that this part owner of Regency Commercial told him “he didn’t think it would be a good idea for me to be on the job site but I should talk to the superintendent.”  (Tr., pp. 21-22)  Claimant testified that he talked to the superintendent who definitely did not want him on the job site.  Consequently, he reported this to his employer, Valley Plumbing.  Claimant specifically testified to the following:  “Well, when I called and told them that, it was just a secretary, and she said she would leave a message.  And then at the end of that week, when I went to the office to pick up my workmen’s comp check, they told me I was fired.”  (Tr., p. 22)


The employer’s documentation showed that claimant was terminated for not calling in on March 21, March 24 and March 25, 2008.  (Def. Ex. F, p. 26)  He was mailed a formal notice of termination on April 17, 2008, signed by Daniel R. Geneser, Department Manager.  No one testified on behalf of the employer.


On April 21, 2008, claimant saw Thomas Dulaney, M.D.  Dr. Dulaney noted claimant’s left shoulder surgical history.  “He states that he got along well with both procedures and was doing quite well up until his recent fall.  He states that since his fall he has been reliant on Vicodin and Soma for pain control but states prior to the fall he was taking no narcotics.”  (Cl. Ex. 5, p. 9)  He further stated, “I discussed with Mr. Kritchard that his rotator cuff repair has definitely failed.  By history, it appears that it was intact prior to his injury.”  (Cl. Ex. 5, p. 10)  Surgery was recommended.  Claimant then moved to Florida.  His care was transferred to Tod Northrup, D.O.


Dr. Northrup evaluated claimant on May 23, 2008.  (Cl. Ex. 7)  Surgery was performed on June 5, 2008 at St. Augustine Surgery Center.  (Cl. Ex. 9, pp. 26-28)  Dr. Northrup recorded the following post-surgery visit.  “Mr. Kritchard is 2 weeks status post left shoulder arthroscopy for massive rotator cuff tear and subacromial impingement syndrome.”  (Cl. Ex. 7, p. 20)  Claimant returned to Iowa in August and began follow up treatment with Thomas Greenwald, M.D. at McFarland Clinic.  (Cl. Ex. 10)  Dr. Greenwald noted claimant had a good result from surgery.  He began therapy.  (Cl. Ex. 10, p. 29)  Claimant was seen at Broadlawns Family Health Center in September 2008 and reported that his shoulder was getting better but that he had some continued pain.  (Def. Ex. A, p. 1)  Dr. Greenwald placed claimant at maximum medical improvement on October 6, 2008.  (Cl. Ex. 10, p. 31)  He provided a one (1) percent body as a whole rating.  Based upon the evidence in the record, it appears he may have been released without any restrictions.  Claimant worked for Wick Construction for a period of time after his release.  (Cl. Ex. 16, p. 48)


Claimant visited the emergency room at Manning Regional Healthcare Center on January 29, 2009.  “He states he came to the Emergency Room after promptings by his girlfriend for evaluation of worsening of his left shoulder pain.  . . . He states he has not been pain free since the last surgery and had been dismissed from physical therapy by his orthopedic surgeon.”  (Cl. Ex. 14, p. 37)  On February 23, 2009, claimant returned to Dr. Greenwald and discussed “the fact that he is having a significant amount of left anterolateral shoulder discomfort, that has been ‘flared up’ since he has been doing a heavy lifting job (construction work).”  (Cl. Ex. 10, p. 32)  Dr. Greenwald opined there was a flare up but no new “damage.”  Essentially, Dr. Greenwald advised the claimant to take it easy and avoid performing strenuous work which would cause flare ups of his symptoms.  The claimant asked not to be placed on formal restrictions.  (Cl. Ex. 10, p. 32)  In March 2009, claimant was having significant emotional difficulties and was hospitalized for a period of time.


Claimant was evaluated by John Kuhnlein, D.O. on April 20, 2009.  (Cl. Ex. 16)  Dr. Kuhnlein performed a thorough evaluation and reviewed the claimant’s complete medical file.  He produced a credible report on August 6, 2009 which addressed the various medical elements of claimant’s case.  He opined claimant has recurrent left rotator cuff tears with three repairs and chronic left shoulder pain.  He provided restrictions and a modest impairment rating.  Most importantly, he recommended further medical treatment – specifically a surgical consultation with James Nepola, M.D., from the University of Iowa Hospitals and Clinics.  In November 2009, Dr. Greenwald agreed.  “Dr. Kuhnlein did a very thorough IME.  I would agree with his recommendations.”  (Cl. Ex. 13, p. 36)


Claimant began working for Carroll Coolers at some point in the spring of 2009.  He worked in the foaming department building walls inside of coolers and filling them with foam.  He testified it was much lighter work than Valley Plumbing.  (Tr., p. 27)  In October 2009, while working for Carroll Coolers, claimant injured his knee and had surgery in January 2010.


Claimant first saw Dr. Nepola in February 2010.  New scans were performed as well as a full evaluation.  Dr. Nepola wrote a letter to defense counsel on April 1, 2010.  He provided a number of important opinions.  “My current diagnosis of Mr. Kritchard’s shoulder is recurrent rotator cuff tear, diagnosed by MRI arthrogram on March 22, 2010.  To the nearest decree of medical certainty, his current condition is causally related to his original work injury of 2/27/2008, as the original surgery for the work injury has failed.”  (Cl. Ex. 19, p. 69)  He recommended a revision surgery.  For a variety of reasons, this surgery was not performed until October 28, 2010.  (Cl. Ex. 22, p. 72)  Dr. Nepola last saw the claimant in April 2011.  (Cl. Ex. 22, p. 72)  He provided a final report on November 17, 2011.  He provided claimant with an 8 percent whole body impairment rating and restrictions of no lifting more than 10 pounds overhead.  He instructed the claimant to cease the use of narcotic pain medications after three months.  “He was provided with Mobic 7.5 mg BID and I anticipate that he will require that medication indefinitely.  Future treatment could include physical therapy, corticosteroid injections and possible further surgery.”  (Cl. Ex. 24, p. 81)  Claimant testified that he takes Meloxicam and Motrin every day.  (Tr., pp. 30-31)


Claimant has continued to work but he has also been approved for Social Security Disability.  Since being released by Dr. Nepola, claimant has mostly worked through temporary agencies performing light to medium construction or manufacturing type work intermittently.  (Cl. Ex. 25, pp. 84-85)  He worked for some time for Ultracool building light wall panels for coolers.  He worked for Available Material Handling doing light building maintenance.  He became eligible at some point for Social Security Disability which date back to approximately December 2010.  (Tr., p. 33)  Claimant testified that the combination of both shoulders, both knees and his psychiatric condition allows him to received $893.00 per month before child support deductions.


In 2012, claimant was incarcerated for 11 months.  (Tr., p. 33)  By his testimony, he had a few minor theft charges which compounded by his inability to pay fines until he ended up doing time.  He has several criminal charges on his record, both before and after his accident, which he explained in detail at hearing.  (Def. Ex. G; Tr., pp. 63-65)  After being released, claimant went to work for Don White & Sons helping with a siding job.  He attempted a snow removal job, which he could not perform.  Claimant also worked through an employment agency at Danfoss in the paint department.  He applied masking tape or plastic to parts before they go through the paint line.  At the time of hearing, claimant is raising his grandson.  (Tr., p. 38)  He continues to look for work, mostly through Craigslist. 


Claimant continues to have symptoms of pain and disability in his left shoulder.  He describes the pain as achy and throbbing.  He also describes ongoing tightness in the muscle between his neck and left shoulder.  Claimant testified that he would no longer be able to perform most of his past employment, such as running his own vinyl siding business or the general construction jobs he has held.  Claimant continues to perform some of this type of work, at least on an intermittent basis.  At this time, he does not appear well-suited to engage in the bulk of his past employment on a full-time basis.  He testified that he no longer engages in some of his past hobbies such as woodworking, building furniture or working on cars and motorcycles.  He no longer rides his motorcycle.  He is able to help around the house with yard work and snow removal.


In January 2014, claimant applied for temporary work through Labor Ready.  He listed a number of skills, including heavy equipment, manufacturing, assembly, maintenance, landscaping, construction, carpentry and warehouse, to name a few.  (Def. Ex. E, p. 23)

Claimant’s testimony is the only sworn testimony in the record.  He is generally credible although it is noted that he is not a great factual historian.  He also has a tendency to remember events in a manner favorable to his case.  The claimant is likable and sympathetic.

CONCLUSIONS OF LAW
The primary question submitted for determination is the nature and extent of claimant’s disability.  It is stipulated that the claimant suffered an injury which arose out of and in the course of his employment on February 27, 2008 and that the injury is a cause of permanent disability.  The real issue is the extent of disability.

When disability is found in the shoulder, a body as a whole situation may exist.  Alm v. Morris Barick Cattle Co., 240 Iowa 1174, 38 N.W.2d 161 (1949).  In Nazarenus v. Oscar Mayer & Co., II Iowa Industrial Commissioner Report 281 (App. 1982), a torn rotator cuff was found to cause disability to the body as a whole.

Claimant’s disability is in his left shoulder.  It is therefore evaluated as an industrial disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

After considering all of the factors relevant to industrial disability, I find that claimant has suffered a sixty-five (65) percent loss of earning capacity.
Claimant was 56 years old at the time of hearing.  The claimant’s left shoulder problems are best described by Dr. Nepola, the treating surgeon.  He described claimant’s condition as “recurrent rotator cuff tear.”  (Cl. Ex. 19, p. 9)  He had undergone two surgeries prior to the work injury.  He had healed up pretty nicely until the work accident.  Following the work accident, claimant had two more surgeries; the first in June 2008 and second in October 2010.  These surgeries and the lengthy treatment resulted in a substantial healing period which removed claimant from the competitive job market for substantial periods of time.  Dr. Nepola assessed an impairment of 8 percent of the body as a whole and restricted claimant from lifting more than 10 pounds overhead.  (Cl. Ex. 24, p. 81)

At the time of his injury, claimant was performing work as a plumber.  He had not held the position long at all – a matter of weeks really.  His employer was quick to terminate him.  I believe the claimant’s testimony that the general contractor did not want him on the work site.  Claimant’s past work history had included many construction positions.  Claimant has a number of skills, mostly in the construction field.  He would undoubtedly be in high demand but for his work restrictions.  His restriction from Dr. Nepola of no overhead lifting greater than 10 pounds undoubtedly restricts him out of most of his past employment.  In spite of this, claimant has found a number of positions since his work injury, which he has tried to perform.  He has been successful in many of those positions for short periods of time.  With the restrictions and limitations in his left shoulder, however, there is undoubtedly no realistic possibility that claimant could return to full-time siding work or most types of medium construction.  The claimant’s restrictions from the authorized treating physician and the impact on his ability to perform work in past employment are the most important factors in assessing the amount of industrial disability in this case.

Claimant is receiving Social Security Disability but has remained motivated to find employment in spite of this.  Claimant is bright.  He did very well in school.  He has a great many skills which he has acquired through the years.  His application for Labor Ready accurately reflects his vast array of past skills, although some are no longer truly applicable given his physical limitations.  Claimant had some success running a business, which included financial management and personnel.  Claimant would be well served attempting to use such skills.  His strategy of seeking employment through Craigslist and temporary agencies has been mostly unsuccessful although he has had some short term success finding suitable employment through temporary employment agencies.  His focus on the secondary job market indicates his disability is significant.  Claimant could benefit from working through Iowa Workforce Development (IowaWORKS) and Iowa Vocational Rehabilitation for assistance with more permanent job placement and assistance with accommodations.

Claimant’s description of his ongoing symptoms and pain are credible.  Importantly, he did not embellish or exaggerate his ongoing symptoms and his description is in line with the description provided by the employer’s authorized treating surgeon.  He described his pain as a “4” on a 10 point scale.  He is limited in what he can do but he conceded that he still does a great many things, such as yard work, lawn mowing and snow removal.  Claimant is not under any active medical care other than Meloxicam and ibuprofen, although Dr. Nepola left open the possibility that he may need pain medications, physical therapy, pain injections and even possibly an additional surgery.  When considering all of these factors, it is determined that claimant has a severe industrial disability of sixty-five (65) percent.
The remaining issue is the amount of credit to which the defendant is entitled.  Interestingly, the date for commencement of payment of permanent partial disability benefits is not truly in dispute, nor the payments made prior to hearing.  The real dispute is whether payments made prior to hearing should be counted as healing period or permanency benefits.  The claimant alleges that only 54.189 weeks in permanency were properly paid prior to hearing and the remaining payments were all healing period.  The defendants assert 68.15 weeks of permanency were paid prior to the hearing.

To understand the appropriate credit, it must be determined which benefits were healing period and which were permanent partial disability payments.  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312N.W.2d 60 (Iowa App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The dispute is caused because claimant was initially placed at maximum medical improvement by Dr. Greenwald for a period of time and the defendants began paying claimant permanency benefits.  Dr. Greenwald originally placed the claimant at maximum medical improvement on October 6, 2008 and claimant was released without restrictions.  (Cl. Ex. 10, p. 31)  Claimant then began a new healing period on February 15, 2010, when he began active treatment with Dr. Nepola.  (Cl. Ex. 19, p. 69)

For some reason, the defendants made a lump-sum payment of $1,565.00 on June 30, 2008, while it was simultaneously paying temporary disability benefits.  (Def. Ex. H, p. 70)  The defendants then voluntarily paid permanent partial benefits from October 6, 2008 through January 6, 2009.  (Def. Ex. H, pp. 70-72)  I agree with defendants that those benefits were permanent partial disability benefits.  The defendants voluntarily paid additional benefits on September 15, 2009.  (Def. Ex. H, p. 69)  This occurred prior to claimant commencing treatment with Dr. Nepola.  Claimant was under no medical restrictions and had been engaging in substantially similar employment.
Iowa’s system for payment of benefits is considered self-effectuating.  The State of Iowa has a very modest compliance enforcement section.  Insurance carriers are expected to make timely payments to injured workers in the absence of any order or direction from the agency.  It is absolutely critical in such a system that the defendants receive the appropriate credit for making required payments.  In this case, the claimant had two separate and distinct healing periods.  The first was February 27, 2008 through October 6, 2008.  The second was from February 15, 2010 through October 17, 2011.  The defendants made voluntary payments during periods of time when claimant was released from medical care to full-duty and not in an active healing period.  He was ostensibly capable of substantially similar employment.  The voluntary payments made during that period of time must be considered permanent partial disability payments.  Consequently, the defendants are entitled to a credit of 68.15 weeks of benefits.
ORDER

THEREFORE IT IS ORDERED:
Defendants shall pay the claimant three hundred and twenty-five (325) weeks of permanent partial disability benefits at the rate of two hundred and twenty-eight and 03/100 ($228.03) per week commencing October 18, 2011.
Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

Defendants shall be given credit for the sixty-eight point one five (68.15) weeks previously paid.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

Costs are taxed to defendants.

Signed and filed this ___6th ___ day of January, 2015.
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