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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GERI SIEGFRIED,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 1023934

EAGLE FOOD CENTER,
  :



  :       REVIEW-REOPENING 


Employer,
  :



  :            D E C I S I O N

and

  :



  :

CNA INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1402.4

______________________________________________________________________

STATEMENT OF THE CASE

This is a review-reopening pursuant to Iowa Code section 86.14 in which the claimant asserts a change of condition requiring the payment of additional industrial disability benefits. 

The case was heard and fully submitted at Davenport, Iowa on February 27, 2002. The record in the case consists of joint exhibits 1 through 10 as well as the testimony of the claimant.

ISSUE

The parties present the following issue for determination:

Whether the claimant has sustained a change of condition, which warrants the payment of additional permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u). 

FINDINGS OF FACT

Having heard the testimony of the witness and examined the evidence in the record the undersigned finds:

According to a review-reopening decision filed in this matter on February 25, 1998, the claimant sustained an injury when she tripped on a pallet and lunged forward hyperextending her right leg.  (Joint Exhibit 3, page 2)  Subsequently the claimant underwent a discectomy at L4-5 on September 2, 1992, by Richard J. Roski, M.D., who rated the claimant's impairment at eight percent of the body as whole.  (Jt. Ex. 3, p. 2)  The claimant was released to return to regular employment following the 1992 discectomy.  (Jt. Ex. 3, p. 2)

The claimant subsequently developed severe back and leg pain in May 1995 on the left side.  An MRI scan disclosed reherniation at the L4-5 level which Dr. Roski causally connected to the work injury.  (Jt. Ex. 3, p. 3)  On August 3, 1995, Dr. Roski performed another discectomy with good results but there were still residual symptoms, which were described in the review-reopening decision:

Siegfried has similar residual pain, but incidences are more frequent and feature increased pain levels.  She "notices" her back condition more, and has occasionally missed work, although she is not receiving active treatment.  She cannot work as long without developing pain, and notices that cold weather affects her.  Although she apparently still has no formal activity restrictions in effect (in agency experience, this absence is very unusual in cases involving multiple back surgeries), she is increasingly self-limited.  Dr. Roski the released Siegfried to return to her regular job effective February 5, 1996, although she began on a light duty basis a month earlier.  Dr. Roski has also increased his impairment rating to 12 percent of the body as whole. 

(Jt. Ex. 3, p. 3)

The claimant was awarded an additional 50 weeks of permanent partial disability benefits.  She was initially awarded by an appeal decision filed June 22, 1994, a 15 percent industrial disability as a result of her May 24, 1992, injury.  (Jt. Ex. 2, p. 6)  Consequently, the claimant has so far been awarded a 25 percent industrial disability as a result of her work injury. 

At the time of the review-reopening hearing in this matter on February 18, 1998, claimant was working for her employer performing bookkeeping, running a cash register and staffing the courtesy counter, and working essentially the same hours as she worked at the time for initial arbitration hearing in this matter.  (Jt. Ex. 3, p. 3)  On April 21, 1998, the claimant contacted Dr. Roski's office indicating that she was experiencing right leg pain with radiculopathy that extended down into both calves.  (Jt. Ex. 5, p. 14)  Claimant also reported to Dr. Roski’s office at that time that she had reduced her hours since Easter and that she still had prolonged pain in the low back region as well as the right leg.  (Jt. Ex. 5, p. 14)  On April 23, 1998, Dr. Roski examined claimant.  Dr. Roski gave claimant a medrol dosepak and scheduled the claimant for an MRI scan.  (Jt. Ex. 5, p. 15)  The MRI scan showed no evidence of recurrent disc herniation.  Dr. Roski’s office notes of May 11, 1998, note that the claimant's symptoms have gradually improved after the medrol.  (Jt. Ex. 5, p. 15)

The claimant failed to make sufficient progress so Dr. Roski referred the claimant on September 14, 1998, to Dr. Mendel, who is in the same clinic with Dr. Roski, for further evaluation.  (Jt. Ex. 5, p. 16)

Dr. Mendel wanted the claimant to undergo discography but the claimant wanted to exhaust all conservative measures before being subjected to a discogram so the claimant was prescribed physical therapy.  (Jt. Ex. 5, p. 16)

On February 3, 1999, the claimant returned to see Dr. Mendel and at that time indicated that she was still having back pain.  The physical therapy had not been beneficial for the claimant but the claimant wanted to continue with conservative measures since she could tolerate her pain when she was not at work.  (Jt. Ex. 5, p. 17)  At that time Dr. Mendel recommended the claimant have light duty for six weeks and then return.  (Jt. Ex. 5, p. 17)  When the claimant returned she reported that she had seen significant improvement with light duty work.  (Jt. Ex. 5, p. 18)  On December 27, 1999, the claimant was referred back to Dr. Roski after the claimant to been sent for a second opinion and that opinion indicated that the claimant was to return to work under the usual conditions.  (Jt. Ex. 5, p. 18)  

Dr. Roski then sent the claimant back to work on August 17, 2000, with restrictions of no prolonged standing and no lifting awkward weights over ten pounds.  (Jt. Ex. 5, pp. 19-20) 

Dr. Roski explains the August 17, 2000, visit in a letter to counsel dated May 8, 2001:

The patient was last seen by me in the office on 8/17/00.  At that time she was continuing to have problems with back pain that was exacerbated by being up for prolonged periods of time or doing any kind of awkward lifting.  If she was able to control the amount of lifting and her activity, she has been able to keep her pain under reasonable control.  According to my office notes, I do not see that this is a major change from the problems she was having in 1998.  The only change that I see in her restrictions since 1998 was that we lowered her weight limitation from 20 pounds to 10 pounds.  She has not had any significant diagnostic studies to indicate any obvious changes to explain why her symptoms have not improved, but after this prolonged period of time, I do not anticipate that there will be significant change in her condition in the near future. 

(Jt. Ex. 5, p. 21)  

The other physician that the claimant had seen for evaluation was Steven C. Delheimer, M.D., a neurosurgeon.  Dr. Delheimer concluded that the claimant had degenerative disc disease of her lumbar spine and that she currently only has periodic manifestations of her underlying degenerative disc disease.  (Jt. Ex. 9, p. 16)  Dr. Delheimer did not believe that the claimant's employment had caused or aggravated the claimant's underlying degenerative disc disease and that any restrictions placed upon her are attributable to that degenerative disc disease.  (Jt. Ex. 9, p. 16)  Dr. Delheimer increased the claimant's weight restriction to 30 pounds with no prolonged standing or lifting on the basis of her prior surgery and degenerative changes.  (Jt. Ex. 9, p. 17) 

Based upon Dr. Delheimer’s restrictions the employer terminated the claimant's employment effective December 14, 2000.  (Jt. Ex. 10)

When the claimant first began experiencing pain and problems following the first review-reopening proceeding she cut back on her hours to approximately 20 to 25 hours per week.  She then took the second job at the religious supply center doing bookkeeping work.  She has very flexible hours in this employment as of the time of this review-reopening proceeding.  She currently works 20 to 25 hours per week, 5 days per week, and earns $10.50 per hour.  She does not expect that her hours will change or increase.  She has no plans to leave this employment at this time.  She has not sought other employment and does not want to work at a position that would require her to work 40 hours per week in a sitting position. 

REASONING AND CONCLUSISONS OF LAW

The issue in this case is whether the claimant has sustained a change of condition that warrants the payment of additional permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u). 

Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, Iowa App. 272 N.W.2d 24 (1978).

Defendants argue that any change in condition is due to a congenital degenerative disc disease and not related to the original work injury.  Claimant contends that she has experienced an increase in her symptoms connected to her work injury which has resulted in work restrictions that disqualified her from performing employment that she held at the time of the prior review-reopening proceeding and thus the claimant's industrial disability has increased as a result of this change in the claimant's economic condition brought on by work restrictions. 

The only opinion regarding the causation of the work restrictions, which resulted in the claimant's loss of employment, is from Dr. Delheimer.  Dr. Delheimer does not relate the work restrictions to the claimant's work injury.  Dr. Roski imposes more limiting restrictions but offered no opinion as to the cause of those restrictions.  There's no question the claimant has had a longstanding problem with degenerative disc disease so Dr. Delheimer's opinion is supported by the record. 

At the time of the previous review-reopening proceeding the claimant had sustained a serious of reherniation at the same level that was medically causally connected to the original work injury.  Such evidence supported the conclusion that the claimant had sustained a change of condition.  Such evidence of causation is not present in this proceeding.  Therefore, it is concluded that claimant has failed to meet her burden of proof with respect to a change of condition, which is necessary in a review-reopening proceeding. 

ORDER

Claimant shall take nothing from this proceeding. 

Costs shall be taxed to the claimant. 

Signed and filed this _____30th______ day of April, 2002.

   ________________________







      RON POHLMAN
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