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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

CLARA V. PENA,
:



:


Claimant,
:



:         File No. 5008361

vs.

:



:         ARBITRATION

IBP, INC. n/k/a TYSON FRESH 
:

MEATS, INC.
:



:            DECISION


Employer,
:


Self-Insured,
:


Defendant.
:    HEAD NOTE NOS:  1402.40; 1803; 2502

______________________________________________________________________

STATEMENT OF THE CASE 


Claimant, Clara Pena, has filed a petition in arbitration and seeks workers' compensation benefits from defendant, Tyson Fresh Meats, Inc., formerly known as IBP, Inc. (IBP), self-insured defendant.  This matter was heard by deputy workers’ compensation commissioner, James F. Christenson, on September 22, 2004 in Storm Lake, Iowa.  The record consists of claimant’s exhibits 1 through 6, defendant’s exhibits A through H, and the testimony of claimant and James Petzoldt.  

ISSUES


The parties submitted the following issues for determination:  

1. Whether claimant’s injury of April 17, 2002 is the cause of permanent disability; 

2. If so, the extent of claimant’s entitlement to permanent partial disability benefits; 

3. Whether claimant is entitled to payment of an independent medical examination (IME) pursuant to Iowa Code section 85.39.

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


Clara Pena was 29 years old at the time of hearing.  She was born in Ecuador and moved to California.  She has a high school education.  She has taken several courses at a California community college but did not receive a degree.  She has worked as a receptionist, in a fast food restaurant, and was self-employed selling at a flea market.  Claimant can read and write English.  


Claimant moved from California to begin employment at IBP in Storm Lake.  Claimant testified she began with IBP on February 6, 2001.  Claimant testified that while employed with IBP she worked packing pork butts, trimming pork butts and worked with both a Whizzard and straight knife.  


Claimant testified that in early April of 2002 she was working packing pork butts and injured her right shoulder while trying to help a coworker keep up with a production line.  Claimant testified she was moved to the trim pork butts area and further injured her right shoulder by working with a dull knife.  Claimant testified this caused pain in her right shoulder and fingers on her right hand.  


Claimant treated with Dr. Archer on May 23, 2002 for a rotator cuff strain.  Dr. Archer noted that claimant had crepitus in the right shoulder.  He returned her to light duty with no use of a Whizzard knife and no overhead reaching.  (Exhibit B-1)  Claimant testified as a result of Dr. Archer’s restrictions, at approximately that time, she was returned to work turning pork bellies.  


Claimant continued to see Dr. Archer in May and June of 2002.  During that time Dr. Archer noted claimant had no findings of neurological problems and exhibited full range of motion.  (Exs. B-1 through B-2)  On June 28, 2002, claimant returned to treat with Dr. Archer.  Records note that when claimant tried to return to her regular work duties for six hours a day, claimant experienced pain in her shoulder.  Dr. Archer recommended an MRI to rule out a rotator cuff tear.  (Ex. B-3)


On July 1, 2002, claimant had an MRI of the right shoulder.  (Ex. C-1)  It revealed a Type III acromion.  Dr. Archer’s notes indicate he told claimant that most of her pain was due to the way her shoulder was shaped.  Claimant corroborated this in her testimony.  She testified she told Dr. Archer she had had no prior problems with her shoulder and that she got in an argument with Dr. Archer.  (Ex. B-4)  


On July 17, 2002, claimant returned for a follow-up exam with Dr. Archer.  Dr. Archer diagnosed claimant as having a resolved bursitis and rotator cuff strain.  He prescribed work hardening.  (Ex. B-5)  On August 12, 2002, Dr. Archer found claimant to be at maximum medical improvement (MMI).  He found claimant had no permanent impairment.  (Ex. B-6 through B-7)  Claimant testified Dr. Archer never tested her for any functional impairment.  


Claimant testified that she had a knee injury and treated for that injury with Kip Burkman, M.D.  She testified she was given restrictions by Dr. Burkman of taking a ten minute break every hour.  She testified she had difficulty with her supervisors regarding her work restrictions and her breaks.  She testified she was suspended from IBP on October 31, 2003 for taking too many unauthorized breaks.  Claimant testified she felt the termination was unjustified.  


James Petzoldt testified he is the Personnel Manager with IBP and he is familiar with claimant’s personnel records.  Mr. Petzoldt testified he oversaw claimant’s termination.  Mr. Petzoldt testified claimant had been terminated for taking too many unauthorized breaks in a 12‑month period.  He stated he did not personally see claimant take any unauthorized breaks.  He testified claimant was not singled out for discipline.  Mr. Petzoldt testified he thought claimant was articulate and bright.  


Claimant testified that she continued to have pain in her shoulder following her termination from IBP.  She testified she was ultimately returned to treat with Dr. Archer who referred her to Philip Deffer, M.D. 


On November 11, 2003, claimant saw Dr. Deffer with complaints of pain in her right shoulder and right ring and small finger.  Dr. Deffer noted claimant had full range of motion but also had crepitus and pain in her shoulder.  He diagnosed her as having right shoulder impingement.  He prescribed physical therapy and work restrictions.  (Ex. D-1) 


In a letter dated November 28, 2003, Dr. Burkman issued his opinion regarding claimant’s knee and shoulder problems.  At that time, claimant rated her shoulder pain between a 3 to 8 on a scale of 10, with 10 being excruciating pain.  Dr. Burkman found claimant had not yet reached MMI and did not give her shoulder an impairment rating.  Dr. Burkman opined claimant’s chances of improvement were good, based on a history of claimant’s symptoms improving with physical therapy.  He gave claimant temporary restrictions of lifting up to 35 pounds occasionally and occasional overhead reaching with the right arm.  (Ex. E-6)


On December 9, 2003, claimant returned to Dr. Deffer with continued complaints of right shoulder pain.  Dr. Deffer gave claimant a subacromial injection and returned her to physical therapy.  (Ex. B-2)  Claimant returned to Dr. Deffer on January 27, 2004 with continued complaints of pain in the shoulder and paresthesia down to the right hand.  Dr. Deffer gave work restrictions and requested an MRI.  (Ex. D-3)  Claimant underwent an MRI on February 6, 2004.  It revealed inflammation in the subacromial space.  (Ex. C-2, and D-4)  Dr. Deffer noted that at that time he had few options to offer claimant and changed her anti-inflammatories.  (Ex. D-4)


On March 30, 2004, claimant returned for a follow-up with Dr. Deffer.  He diagnosed claimant as having resolved shoulder pain.  Dr. Deffer opined claimant had no permanent partial impairment and gave her no restrictions.  (Ex. D-5)  Claimant testified that as of March 30, 2004, she did have pain in her right shoulder.  She testified that Dr. Deffer did not do any testing regarding her functional ability.  


Claimant testified that after her release from Dr. Deffer she continued to have right shoulder pain.  Claimant testified she has right shoulder pain at the time of hearing.  Claimant testified that in April of 2004 she began a new job with Rembrandt Enterprises (Rembrandt) checking eggs for cracks and dirt.  Claimant testified that after the first day at Rembrandt her shoulder hurt badly.  


Elizabeth Stoebe, D.O., issued her opinions regarding claimant’s shoulder problems in an IME report dated July 21, 2004.  Dr. Stoebe opined claimant had a seven percent permanent partial impairment to her right shoulder converting to a four percent permanent partial impairment to the body as a whole.  Dr. Stoebe opined claimant had permanent restrictions of no overhead activity and a weight limit of 20 pounds.  


Claimant testified she treats with her family physician, Dr. Robert Grant, M.D., for her continued right shoulder problems.  She testified Dr. Grant has given her an injection for shoulder pain.  Claimant testified that the pain in her shoulder ranges from a 3 to 6 on a scale of 10.  Claimant testified that because of her shoulder pain she cannot lift her daughter, that she has difficulty driving long distances, and that she has trouble taking groceries into her apartment.  She testified she continues to have clicking in her shoulder.  Claimant testified that she has been referred to a doctor in Sioux City by Dr. Grant for further treatment of her shoulder.  


Claimant testified that when she left IBP, she earned approximately $11.05 an hour.  She testified at her current job she earns $8.25 an hour.  

CONCLUSIONS OF LAW 


The first issue to be determined is if claimant sustained a permanent disability as a result of her work-related injury of April 17, 2002.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.


Claimant was injured in April of 2002.  Over two years later, claimant still has pain and crepitus in her shoulder.  Claimant testified she is limited in some functions of daily living.  Three doctors have opined regarding claimant’s permanent disability.  Both Dr. Archer and Dr. Deffer have opined claimant has no permanent disability.  Dr. Stoebe found claimant to have a seven percent permanent partial impairment to her right upper extremity.  Claimant testified neither Dr. Archer or Dr. Deffer tested her for her functional ability.  Dr. Deffer and Dr. Archer’s records indicate they did minimal testing of claimant for function.  Dr. Stoebe tested claimant for grip and pinch strength, and for range of motion.  Dr. Stoebe based her opinions on the AMA Guides to the Evaluation of Permanent Impairment.  Because Dr. Stoebe tested claimant for functional ability, because Dr. Deffer and Dr. Archer did minimal testing, because Dr. Stoebe relied on the Guides to the Evaluation of Permanent Impairment for her opinion and because Dr. Stoebe’s opinions regarding impairment corroborate claimant’s testimony, I find Dr. Stoebe’s opinions regarding impairment more convincing than those of Dr. Archer and Dr. Deffer.  For these reasons and the others detailed above, it is concluded claimant has proven she sustained a permanent disability as a result of her injury of April 17, 2002. 


The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

At the time of hearing claimant was 29 years old.  She has a high school education and has taken some community college courses.  She has worked as a receptionist, as a fast food employee and was self-employed selling at a flea market.  Claimant is bilingual in Spanish and English. 

As noted, Dr. Stoebe has opined claimant has a seven percent permanent partial impairment to the right upper extremity.  Claimant has had no surgery.  Claimant testified she cannot pick up her 50-pound daughter.  Claimant testified she is limited in some activities of daily living.  Claimant is limited in driving long distances.  Claimant was fired at IBP for non injury-related reasons.  At the time of her termination, claimant earned a little over $11.00 an hour.  At hearing claimant was earning $8.25 an hour.

When all factors are examined, claimant has a 15 percent loss of earning capacity and industrial disability as a result of her injury of April 17, 2002.  Claimant is entitled to 75 weeks of permanent partial disability benefits.  

The final issue to be determined is if claimant is entitled to payment for an IME pursuant to Iowa Code section 85.39.  

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).

The records indicate that following Dr. Archer’s evaluations of impairment, claimant had an IME performed by Dr. Burkman.  Dr. Burkman’s IME is not at issue in this case.  Following Dr. Deffer’s evaluation of impairment, claimant had an IME from Dr. Stoebe.  Claimant was entitled to have an exam performed by Dr. Stoebe based upon her dissatisfaction with the impairment rating offered by Dr. Deffer.  Defendant has not offered any evidence indicating the expenses of the exam by Dr. Stoebe is unreasonable.  Therefore, defendant is required to reimburse claimant for the expenses of Dr. Stoebe’s exam. 

ORDER 


THEREFORE, IT IS ORDERED:


That defendant shall pay claimant seventy-five (75) weeks of permanent partial disability benefits at the rate of three hundred seven and 48/100 dollars ($307.48) per week from March 30, 2004. 


That defendant shall reimburse claimant for expenses with the IME performed by Dr. Stoebe. 


That defendant shall pay accrued weekly benefits in a lump sum. 


That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.


That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2);


That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.  

Signed and filed this ____18th_____ day of October, 2004.

   ________________________





                   JAMES F. CHRISTENSON.





        DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER
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