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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PASCUALA JIMENEZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5030429
STAFF MANAGEMENT,
  :



  :                       REMAND DECISION

Employer,
  :



  :

and

  :



  :

NEW HAMPSHIRE INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1801
______________________________________________________________________

STATEMENT OF THE CASE

This case comes before the undersigned following a remand by the District Court.  The underlying case was heard on June 10, 2010.  An arbitration decision awarding claimant a running healing period award was issued on October 25, 2010.

The defendants, Staff Management, and their third party administrator, Gallagher Bassett, filed their notice of appeal on November 12, 2010.  On November 15, 2013, the Supreme Court upheld the majority of the arbitration decision, but remanded the case on the issue of an interruption in healing period benefits.  The District Court entered an order on September 12, 2014 remanding the case to the agency.

The applicable language in the Supreme Court is as follows:

VII.  Whether the Commissioner May Award Healing Period Benefits During a Time Period when Jimenez was Working.
The day after the injury, September 14, 2007, Jimenez saw Dr. Cuddihy.  He diagnosed her hernias.  He gave her an abdominal bandage and returned her to sedentary work.  She worked until her surgery on November 14, 2007.  She returned to work on December 26, 2007, until January 22, 2008.  The running award given by the commissioner began on September 13, 2007.  Healing period benefits are not payable when an employee returns to work.  Iowa Code § 85.34(1).  However, an employee may receive temporary partial disability benefits if he or she returns to work and receives a reduction in wages from what he or she earned prior to the injury.  Mannes v. Fleetguard, Inc., 770 N.W.2d 826, 830 (Iowa 2009).
Jimenez does not claim nor does the record support that she was receiving less than her full wage when she worked before and after her surgery.  Accordingly, the commissioner should have excluded the dates Jimenez was working from the running award.  Therefore, the district court erred in affirming this part of the award of healing period benefits.

VIII.  Disposition.
We affirm the district court judgment in all respects, except for the part of the district court judgment affirming the running award of healing period benefits when Jimenez returned to work before and after her surgery.  Accordingly, we affirm in part, reverse in part the district court judgment, and remand the case to the district court to remand the case back to the commissioner to enter an order consistent with this decision on the issue of the running award of healing period benefits when Jimenez returned to work before and after her surgery. 
We assess costs on appeal to Staff Management and New Hampshire Insurance Company.

ISSUE

When did claimant return to work before and after her surgery thus impacting the amount of healing period benefits due?

FINDINGS OF FACT

Claimant was injured on September 13, 2007.  The underlying arbitration decision issued healing period benefits beginning on that date.  However, claimant was returned to work on September 14, 2007, and she worked until her surgery on November 14, 2007.

On November 14, 2007, claimant underwent surgery related to two hernias.  Dr. Petersen returned claimant to light-duty work on December 12.  On December 26, 2007, she was returned to work without restrictions but needed help from other employees to perform all the essential functions of her job.  On January 22, 2008, claimant was terminated. 

The record for the hearing which took place on June 10, 2010, and which was considered by the Iowa Supreme Court does not support that claimant received less than her full wage when she worked before and after her surgery.

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Iowa Code § 85.33(3) states as follows:

[i]f an employee is temporarily, partially disabled and the employer for whom the employee was working at the time of the injury offers to the employee suitable work consistent with the employee’s disability the employee shall accept the suitable work. . . .  If the employee refuses to accept the suitable work with the same employer, the employee shall not be compensated with temporary partial, temporary total, or healing period benefits during the period of the refusal.

Claimant was injured on September 13, 2007.  She was seen the following day and returned to work to perform sedentary duties.  She worked for the defendant employer until November 14, 2007 when she underwent hernia surgery.  Claimant was returned to light duty work on December 12.  She continued to work until her termination on January 22, 2008.

If her wages had been reduced due to working a different position as a result of her work restrictions, claimant would have been entitled to temporary partial disability.

An employee is entitled to appropriate temporary partial disability benefits during those periods in which the employee is temporarily, partially disabled.  An employee is temporarily, partially disabled when the employee is not capable medically of returning to employment substantially similar to the employment in which the employee was engaged at the time of the injury, but is able to perform other work consistent with the employee's disability.  Temporary partial benefits are not payable upon termination of temporary disability, healing period, or permanent partial disability simply because the employee is not able to secure work paying weekly earnings equal to the employee's weekly earnings at the time of the injury.  Section 85.33(2).

As the Supreme Court noted, there was no evidence claimant received anything but her full wage during the time she worked after her injury and before her surgery and then following her surgery. 

Accordingly, claimant would be entitled to healing period benefits from November 14, 2007 through December 11, 2007.  Healing period benefits were interrupted by a period of work from December 12, 2007, through January 21, 2008.  Claimant was terminated on January 22, 2008, and according to the record available at the time, she was not able to gain new employment. 

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Claimant would be entitled to a running healing award following her termination of January 22, 2008, until such time as she reached maximum medical improvement (MMI) or she returned to substantially similar employment. 

ORDER
THEREFORE IT IS ORDERED, in compliance with the Iowa Supreme Court and District Court remand, claimant is entitled to healing period benefits between the dates of November 14, 2007, and December 11, 2007, and a running award of benefits beginning on January 22, 2008, until she reaches MMI or she returned to substantially similar employment at the rate of three hundred twenty-five and 23/100 dollars ($325.23) per week. 
Defendants shall be entitled to a credit to any benefits previously paid. 
Signed and filed this __17th __ day of September, 2014.
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