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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER
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  :

Head Note No.:  3200

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Danny Layman, filed a petition in arbitration seeking workers’ compensation benefits from Second Injury Fund of Iowa, as defendant, as a result of a stipulated injury sustained on July 28, 2009.  This matter came on for hearing before Deputy Workers’ Compensation Commissioner, Erica J. Elliott, on May 6, 2011, in Des Moines, Iowa.  The record in this case consists of claimant’s exhibits 1 through 7, defendant’s exhibits AA through GG, and the testimony of the claimant.  The parties submitted post-hearing briefs, the matter being fully submitted on May 26, 2011.

ISSUES

The parties submitted the following issues for determination:
1. Whether claimant is entitled to Second Injury Fund benefits and if so, the amount of benefits. 

The stipulations of the parties in the hearing report are incorporated by reference in this decision.  
FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

Claimant’s testimony was consistent throughout the course of the evidentiary hearing and as compared to his medical records, his demeanor was good, and his body position and eye contact were indicative of a truthful witness.  Claimant is found credible.

Claimant was 56 years of age at the time of hearing.  Claimant attended school through the beginning of ninth grade, dropping out midway through the academic year.  Claimant did not complete high school.  Claimant later attempted to obtain his GED in conjunction with seeking an associate’s degree in mechanics.  He testified he was unable to demonstrate the mathematical skills necessary to obtain his GED and as a result, completed only six months of his mechanics education.  Claimant has no other educational or vocational training.  (Claimant’s testimony)  

Claimant testified his health has been generally good, with the exception of high blood pressure.  On November 10, 1995, claimant was involved in a motor vehicle accident.  As a result of the accident, claimant suffered a crushed left ankle, fracture of the left fifth metatarsal, and multiple lacerations and abrasions.  Claimant testified discussion was made of potentially losing his foot.  Ultimately, surgical intervention was performed to repair a crushed medial malleolus and fibula fracture of his left ankle.  Surgery involved placement of a ball and multiple plates and screws.  (Claimant’s testimony; Exhibit 5, pages 1-4)  Claimant testified he was unable to work for four months, ultimately returning to work performing lawn equipment repair without restrictions.  Claimant testified it was approximately one year before his condition stabilized.  He has not received further medical care.  Claimant testified he was advised his condition was permanent.  Claimant testified at the time, he did not receive an opinion as to permanent impairment, but was advised of the possibility of pain extending into the future.  Claimant testified as a result of the left ankle injury, he relied more upon his right leg.  (Claimant’s testimony)    

Claimant’s work history consists of limiting welding and forklift repair, automotive repair and maintenance intermittently from 1969 through 1981, lawn equipment repair from approximately 1991 through 2007, and truck driving, including as an owner operator.  Claimant’s experience includes driving flatbed, enclosed trailers, and route delivery of beverages.  The majority of claimant’s over-the-road driving experience, nearly 16 years, has been hauling flatbed trailers.  (Claimant’s testimony; Ex. 7, pp. 3-10)  

In March of 2007, claimant applied for employment with Decker Truck Line, Inc. (Decker).  On the application, claimant was questioned whether there were any reasons he would be unable to perform the essential functions of the company driver position.  Claimant responded, “none.”  (Ex. AA, p. 1)  Thereafter, claimant completed a medical questionnaire indicating he had been involved in a motor vehicle accident in November  1995 and had suffered an injury to his “leg.”  Claimant responded “yes” to an inquiry asking whether the condition had “recovered.”  (Ex. DD, p. 10)  Claimant began employment in April 2007, at which point he completed training courses at one of Decker’s terminals.  Upon completion of training, claimant hauled a flatbed trailer loaded with building materials.  Claimant was assigned to haul in the Midwest region, approximately 25 percent of his driving within the state of Iowa.  Claimant testified he 
was required to secure each load with tarps and/or chains, stop within 50 miles to check the load, and then stop to check the load every 150 miles thereafter.  Completing these duties required claimant to climb onto loads of material, without the use of ladders.  (Claimant’s testimony)    

On July 28, 2009, claimant was working in Memphis, Tennessee.  While he was securing a load with a strap, the strap broke, causing the claimant to fall, twisting his ankle in the process.  Claimant testified he was unable to stand due to pain and Decker arranged for an ambulance.  (Claimant’s testimony)  Claimant was transported by ambulance to the emergency department of Methodist University Hospital.  X-rays revealed a right malleolar ankle fracture with posterior talus subluxation.  The ankle was reset and placed in a short-leg splint.  (Ex. 2, pp. 1-11)  The following day, claimant underwent surgical repair of the fracture, including placement of multiple plates and screws.  (Ex. 2, pp. 12-14)  On July 30, 2009, claimant received physical therapy evaluation and instruction on the use of crutches.  On July 31, 2009, claimant was discharged from the hospital to return home to Texas with the assistance of a Decker driver.  (Claimant’s testimony; Ex. 2, pp. 15-21)

Upon return to Texas, claimant’s right ankle care was provided by orthopedic surgeon, Richard Levy, M.D.  (Ex. 4, p. 20)  Claimant’s initial appointment with Dr. Levy occurred on August 5, 2009.  At that time, Dr. Levy removed claimant’s splint.  He opined good position of claimant’s ankle hardware and anatomical reduction of the fracture.  Dr. Levy prescribed a walking boot and recommended a one-month wheelchair rental and an elevated shower seat.  (Ex. 4, pp. 1-3)  Staples were removed on August 11, 2009.  (Ex. 4, p. 4)  Following examination on September 1, 2009, Dr. Levy opined claimant was capable of full weight-bearing and recommended weaning from the walking boot.  (Ex. 4, p. 5)  On September 22, 2009, Dr. Levy prescribed use of a cane and recommended a course of outpatient rehabilitation.  (Ex. 4, pp. 6-7) 

On October 13, 2009, claimant began a course of rehabilitation for his right ankle.  Claimant reported he had also undergone left ankle surgery in 1995, for which he had independently completed physical therapy and “feels that his ankle is about 85%.”  (Ex. 3, pp. 1, 3)  Claimant was begun on a course of range of motion exercises and a home exercise program.  (Ex. 3, pp. 1-4)

Claimant returned to Dr. Levy on October 20, 2009.  Dr. Levy opined he was “pleased with [claimant’s] progress” and noted improved range of motion, mild weakness, and mild calf atrophy.  Dr. Levy released claimant to light duty work, under restrictions of no stair/ladder climbing and no operating of heavy equipment.  (Ex. 4, p. 8)  Claimant testified Decker did not have light duty work available within his restrictions. 

On November 17, 2009, claimant returned to Dr. Levy for examination and x-rays.  Dr. Levy noted claimant did not walk with a limp, had no measurable atrophy, and had slightly improved range of motion.  X-rays revealed the fractures had healed, with no loosening of hardware.  Dr. Levy recommended continuation of rehabilitation, with the addition of a general physical conditioning program to increase claimant’s strength.  Dr. Levy provided a full duty work release effective December 30, 2009.  (Ex. 4, pp. 10-12)

 Claimant’s course of rehabilitation treatment continued throughout this period, including in-house rehabilitation, consisting of range of motion and function exercises, and a home exercise program.  Claimant attended 19 of 20 scheduled appointments and was ultimately discharged on December 22, 2009.  (Ex. 3, pp. 5-13)  Claimant testified he faithfully performed his home exercises.  Claimant stated the home exercises did not provide additional improvement, but his symptoms did not worsen.  (Claimant’s testimony)  

Claimant testified he returned to work for Decker on December 31, 2009, without restrictions.  He described his ability to work as “slow,” as he had to adjust the manner in which he climbed and secured loads.  Claimant testified that prior to the right ankle work injury, he had relied upon his right leg more than his left leg.  After the work injury, claimant testified was unable to rely upon his right leg and he had to learn how to position and place his body when completing his duties.  Claimant testified he would place a bar between the materials he hauled in order to assist him in climbing onto the top of the stacked materials.  He testified he was warned that this was a dangerous activity that he should not engage in, but received no formal reprimands.  Claimant testified he looked for alternative employment doing local driving, which he believed he could perform more safely; he did not submit any employment applications.  (Claimant’s testimony)

Claimant returned to Dr. Levy on January 22, 2010.  Claimant reported some residual symptoms and pain with weather changes.  Examination revealed “moderately prominent and tender” hardware, but no signs of infection.  He opined claimant was capable of continuing to work without restrictions, but might require hardware removal in 6 months time.  Dr. Levy opined claimant had achieved maximum medical improvement (MMI) and based upon the AMA Guides to the Evaluation of Permanent Impairment, 4th Edition, opined claimant had sustained a permanent impairment of 8 percent whole person. (Ex. 4, p. 13; Ex. 6, p. 1)  

Thereafter, Dr. Levy revised his opinion of claimant’s right ankle impairment.  Based upon the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, Dr. Levy opined claimant had sustained a permanent impairment of 20 percent lower extremity or 8 percent whole person, due to a diagnosis of intra-articular fracture with displacement.  (Ex. 4, p. 14)  By a letter dated March 16, 2010, Dr. Levy again discussed claimant’s permanent impairment and opined based upon the AMA Guides, 5th Edition, claimant’s range of motion findings correlated to a 4 percent whole person impairment.  (Ex. 4, p. 15)  This 4 percent figure was later corrected by Dr. Levy to reflect an 8 percent whole person or 20 percent lower extremity impairment.  (Ex. 4, pp. 17-19)

Claimant testified he underwent a Department of Transportation physical on March 24, 2010.  He passed the physical, but concern was noted regarding claimant’s hypertension.  (Claimant’s testimony)  

On May 12, 2010, pursuant to Decker’s policy, claimant underwent random drug screening.  The resulting analysis revealed results which were positive for marijuana metabolites.  (Ex. EE, pp. 11-12, 14)  Claimant testified he did not actively smoke marijuana, instead inadvertently ingesting the drug in baked goods at a party.  On May 19, 2010, pursuant to a zero-tolerance policy, Decker terminated claimant’s employment.  (Claimant’s testimony; Ex. BB, p. 5; Ex. CC, p. 8, Ex. EE, p. 13)  Pursuant to U.S. Department of Transportation regulations, Decker notified claimant he was unqualified to operate a commercial motor vehicle unless certified by a substance abuse professional and provided a referral to such a professional.  (Ex. FF, p. 15)  Claimant testified he did not follow the substance abuse referral as he did not believe he needed treatment due to the inadvertent ingestion.  

Claimant testified upon termination, he began seeking alternative employment.   Claimant focused his search upon local driving and delivering, involving no heavy lifting and no climbing.  He ultimately was hired at Texas Express, a/k/a Austin Overnight, (Texas Express) driving a “dry van.”  Claimant testified he drives an enclosed trailer hauling medical supplies.  His duties consist of hooking to a trailer and driving to the delivery location; he is not required to load, unload, or secure items as with flatbed hauling.  Claimant testified he only drives within the state of Texas.  His starting wage was $12.00 per hour, with no benefits.   (Claimant’s testimony; Ex. 7, p. 4) 

Due to continuing right ankle hardware symptomatology, claimant returned to Dr. Levy on August 3, 2010.  Claimant testified his ankle was “feeling uncomfortable,” as if the plate was rubbing upon his shoe.  Dr. Levy recommended hardware removal.  He noted surgery could be performed outpatient, with reduced activity levels for approximately two weeks thereafter.  (Claimant’s testimony; Ex. 4, p. 16)  Claimant testified the surgical removal was not immediately performed, as he was within the probationary period at his new job.  

Claimant testified in February 2011, he suffered an injury while at work for Texas Express.  Claimant opened the doors to his trailer and plastic totes fell out, knocking him to the ground.  He was knocked unconscious, leading an ambulance to be called.  While receiving treatment by ambulance personnel, claimant suffered a seizure.  As a result, claimant has received concussion treatment, including anti-seizure medication.  Claimant testified he has not suffered additional seizures and is improving, but remains off work due to Department of Transportation regulations on medication use.  Claimant remains employed by Texas Express and testified he hoped to return to work duties shortly.  (Claimant’s testimony)

By a letter dated March 8, 2011, Dr. Levy opined as to the extent of claimant’s permanent impairment and need for restrictions: 

I have been treating Danny Layman for a musculoskeletal problem involving his right lower extremity injury.  I have also been provided with medical records in this case regarding an old left lower extremity injury.  After review of the records, and applying the American Medical Association Guides, fifth edition, it is my opinion that Mr. Layman would qualify for a 15% lower extremity impairment rating.  With respect to permanent restrictions, he had a crush injury of his ankle treated surgically.  This would prevent him from climbing to unprotected heights, running or jumping.  Additionally, posttraumatic arthropathy is inevitable and that would require lifting restrictions of 20 pounds.  

(Ex. 6, p. 2)


Claimant and Decker entered into an agreement for settlement stipulating claimant had sustained a 20 percent right lower extremity impairment as a result of the work-related injury of July 28, 2009.  Claimant and Decker stipulated at the time of the work injury, claimant had weekly earnings of $586.00 and was single and entitled to one exemption.  Claimant’s rate of compensation, therefore, was $371.14.  By the pre-hearing report, claimant and Second Injury Fund of Iowa (Fund) stipulated to these facts and agreed the proper rate of compensation was $371.14.  

Claimant testified he continues to suffer with right ankle symptomatology, including numbness, tingling, pain, and weakness.  Pain and tingling are worse with cold and damp conditions.  Claimant testified his pain is constant at a level 2, on a 10-point scale, and reaches a level of 7 to 8 with cold weather, heavy lifting, climbing, and with weightbearing.  Numbness is constant in the joint area, where the plate is located.  Claimant also testified to weakness when trying to stand following stooping.  (Claimant’s testimony)


With regard to his left ankle, claimant testified he continues to suffer from constant pain and throbbing, which is primarily situated in the ankle but can extend into the leg to his left knee.  He also reported constant numbness and tingling in the location of the ankle plates.  Claimant testified his pain is constant at a level 2 and reaches a level 8 to 10 at worst.  Claimant testified at the worst level, pain is sharp, and is brought on by cold and damp conditions, heavy lifting, climbing, and standing.   Claimant also relayed weakness and pain when rising to a standing position.  As compared to his condition prior to the right ankle work injury, claimant testified his left ankle pain is more constant.  (Claimant’s testimony) 


Claimant testified he is not currently receiving medical care and uses Advil and Tylenol to treat his symptoms.     


Given the physical condition of both his left and right ankles, claimant believes he is restricted in his ability to lift, climb, and stoop.  Claimant testified he feels comfortable lifting up to 20 pounds and suffers with pain if he lifts greater weights.  He expressed an ability to drive, but feels unsafe when attempting to climb to secure loads.  Claimant testified that even had he not been terminated, he doubted he would have remained employed with Decker.  He believes he could not continue to perform his duties safely and expressed concern he would injure himself or others.  Claimant testified that prior to his right ankle injury, he was able to rely more upon his right leg through altered body mechanics, in order to accomplish his duties.  He was unable to continue to do so following the work injury.  Claimant also testified he did not believe he was capable of returning to automotive, forklift, or lawn equipment repair, or route delivery driving due to lifting, stooping, and bending requirements.  Claimant testified he is able to perform driving duties without issue.  (Claimant’s testimony)

Claimant also testified his current ankle conditions interfere with activities of daily life, including difficulty standing greater than 30 minutes and walking farther than one-quarter of a mile.  Claimant testified he has a permanent limp, which is worsened with extended walking.  He testified he is unable to landscape, use a push mower, or climb ladders.  Sleep can also be interrupted, as he wakes if he lies upon his side, leading his ankles to touch and become symptomatic.  (Claimant’s testimony) 

Claimant testified he intends to have the right hardware removed, as recommended by Dr. Levy.  

CONCLUSIONS OF LAW

The sole issue for determination is whether claimant is entitled to Second Injury Fund benefits and if so, the amount of those benefits. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978);Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

The Fund argues claimant has failed to meet his burden of demonstrating the left ankle injury of November 1995 is a first qualifying loss for purposes of imposing liability upon the Fund.  The Fund argues that claimant recovered from the left ankle fracture with minimal residual symptoms, as supported by claimant’s lack of medical care and ability to work without restrictions for approximately 15 years prior to the work-related injury to the right ankle in July 2009. 

Claimant has proven he sustained a serious and traumatic fracture to his left ankle as a result of a motor vehicle accident in November 1995.  The motor vehicle accident resulted in a crush-type injury to claimant’s ankle, which claimant testified prompted discussion of amputation of the foot.  The only contemporaneous medical record in evidence regarding the left ankle injury establishes claimant ultimately underwent surgical intervention requiring placement of hardware to maintain the ankle.  Claimant remained off work for approximately 4 months, thereafter returning to work in lawn equipment repair without restrictions.  Claimant did not seek additional medical care, a fact he attributed to his being informed that the condition had become permanent and would likely continue to include an element of pain into the future.  Following returning to work, presumably in early 1996, claimant continued to work without restrictions until he sustained a work-related injury to his right ankle in July 2009, a period of approximately 13 years.  During this time, claimant worked in lawn equipment repair and as an over-the-road truck driver.  Claimant admits he worked without restrictions during this period and testified he was able to do so by relying upon his right leg.  

Dr. Levy, the orthopedic surgeon who provided claimant’s right ankle care, reviewed claimant’s medical records relating to his left ankle injury.  While it is unclear what records Dr. Levy reviewed and whether he had the benefit of reviewing medical records beyond those offered into evidence at evidentiary hearing, Dr. Levy opined claimant had sustained a permanent impairment of 15 percent lower extremity due to the “crush” injury.  He also opined that such a crush injury would support permanent restrictions of no climbing to unprotected heights, no running, and no jumping.  He further opined such an injury would inevitably lead to development of posttraumatic arthropathy, which would support a lifting restriction of a maximum of 20 pounds.  

While it is true that Dr. Levy’s report was not completed until March 2011, 15 years following the crush injury to claimant’s left ankle, the conclusions reached by Dr. Levy are entirely consistent with claimant’s testimony regarding his ongoing pain and his need to rely upon his right leg to accomplish certain duties, such as climbing.  The Fund has offered no medical opinions to rebut those offered by Dr. Levy.  

It is determined claimant has proven a permanent disability attributable to the November 1995 left ankle injury and therefore, a first qualifying loss.  Having determined claimant has established a first qualifying loss necessary for imposition of Fund liability pursuant to the Second Injury Compensation Act, determination must be made as to the extent of industrial disability sustained by claimant. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 56 years of age at the time of evidentiary hearing.  He obtained an eighth grade education, quitting school midway through the ninth grade.  Claimant later attempted to obtain a GED in conjunction with pursuit of an associate’s degree in mechanics.  However, claimant was unable to demonstrate the requisite mathematical skills necessary to earn his GED and was therefore, also unable to complete his course of mechanics’ study.  Claimant has no other educational or vocational training.  The vast majority of claimant’s work history consists of automotive and lawn equipment repair and truck driving.  Any negative impact upon claimant’s ability to engage in the duties required of an automotive or lawn equipment repairman or truck driver adversely impacts claimant’s earning capacity.  In the event claimant were unable to engage in these fields, claimant’s inability to demonstrate the mathematical skills necessary to obtain a GED makes retraining or further education unlikely to be successful.  

Claimant sustained a fracture of his left ankle in 1995 and a work-related fracture of his right ankle in 2009.  Each fracture required surgical intervention and placement of hardware.  Claimant continues to suffer with symptoms in each lower extremity, including constant pain, as well as throbbing, numbness, tingling, and weakness.  Dr. Levy has recommended removal of the hardware in claimant’s right ankle, a procedure which claimant intends to pursue.  As a result of the injuries, Dr. Levy opined claimant had sustained permanent impairments of 15 percent lower extremity or 6 percent whole person as a result of the left ankle injury and 20 percent lower extremity or 8 percent whole person as a result of the right ankle injuries.  When these impairments are combined pursuant to the AMA Guides, Dr. Levy’s opinions equate to a14 percent whole person impairment.  

While Dr. Levy opined work restrictions were unnecessary as a result of the right ankle injury, he did opine work restrictions were warranted due to the left ankle injury.  According to claimant’s credible testimony, work restrictions of a maximum 20-pound lift and no climbing would preclude claimant from engaging in flatbed truck driving, the duties he performed for Decker.  He also testified such restrictions, particularly the lifting limitation, would prohibit him from engaging in route delivery and equipment repair.  Subsequent to the right ankle injury, claimant passed a Department of Transportation physical.  Claimant testified he is able to drive without difficultly, however the duties of lifting and climbing attendant to many driving positions are beyond his restrictions.  Claimant testified he was only able to perform his duties prior to the July 2009 work injury due to his ability to compensation with use of his right leg.  Following the right ankle injury, claimant was unable to continue to engage in such compensatory actions.   

Although claimant did return to Decker and performed his duties without formal restrictions for approximately 5 months, he testified he did so with difficulty and was forced to engage in altered body mechanics and unsafe practices to accomplish his duties.  Claimant credibly testified he looked for alternative employment which would not require such actions.  Claimant did not submit any job applications, prior to his termination from Decker.  This is not fatal to claimant’s claim that he looked for alternative employment, however, as claimant credibly testified he was looking for local driving work which would not require heavy lifting or climbing and such driving positions are in the minority of all driving jobs.  The fact claimant was unable to secure similar employment for approximately 4 months following his termination from Decker provides support for his testimony regarding the scarcity of those positions.  When claimant ultimately obtained employment, he secured a wage of $12.00 per hour, without benefits.  Assuming claimant works 40 hours per week, claimant now earns $480.00 per week.  The parties stipulated claimant’s weekly earnings prior to the July 2009 injury were $586.00.  Such a reduction amounts to approximately 18 percent of claimant’s gross earnings.  

After consideration of the above and all other relevant factors of industrial disability, it is determined claimant has sustained a 40 percent industrial disability as a combined result of the injuries of November 10, 1995 and July 28, 2009.  Such an award entitles claimant to 200 weeks of permanent partial disability benefits (40 percent x 500 weeks = 200 weeks).  The parties stipulated at the time of the injury, claimant’s gross earnings were $586.00 and he was single and entitled to one exemption.  The proper rate of compensation is $371.14.  

Claimant and the Fund have stipulated the Fund is entitled to credits of 44 weeks of compensation paid by Decker attributable to the right ankle injury and 33 weeks attributable to Dr. Levy’s opinion of permanent disability sustained as a result of the left ankle injury.  The Fund is therefore entitled to a credit in the amount of 77 weeks.  By this decision, the undersigned determined claimant had sustained an industrial disability which entitled him to 200 weeks of permanent partial disability benefits.  Pursuant to the stipulations of the parties, the Fund is entitled to a credit of 77 weeks against this award.  The Fund is therefore responsible for 123 weeks of permanent partial disability benefits.   Permanent partial disability benefits commence on the stipulated date of December 1, 2010.

ORDER


THEREFORE, IT IS ORDERED:

Defendant shall pay unto claimant one hundred twenty-three (123) weeks of permanent partial disability benefits commencing December 1, 2010, at the rate of three hundred seventy-one and 14/100 dollars ($371.14). 

Defendant shall pay accrued weekly benefits in a lump sum.

Defendant shall pay interest on unpaid weekly benefits awarded from the date of this decision. 
Signed and filed this ___23rd______ day of December, 2011.
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