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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

GARY R. BRYANT,
:



:


Claimant,
:



:

vs.

:



:      File Nos. 1195724, 1231466, 1231467

WILLIAM BRYANT SPREADING, INC.,
:



:                   A R B I T R A T I O N


Employer,
: 



:                       D E C I S I O N 

and

:



:

CONTINENTAL WESTERN INS. CO.,
:



:


Insurance Carrier,
:


Defendants.
:

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Gary Bryant, claims to have sustained a work injury in the employ of defendant William Bryant Spreading on, alternatively, September 24, 1997 (agency file no. 1195724), October 31, 1997 (1231466), or November 5, 1997 (1231467).  Liability is disputed by William Bryant Spreading and its insurance carrier, Continental Western Insurance.

The case was heard and fully submitted in Cedar Rapids, Iowa, on October 7, 1999.  The record consists of joint exhibits A-G, defendants’ exhibits A-F, and the testimony of Gary Bryant and his wife, Sharon Bryant.

ISSUES

STIPULATIONS:

1. An employment relationship existed between Bryant and William Bryant Spreading at all times relevant.

2. The alleged injury caused temporary disability.

3. Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity) commencing May 14, 1998.

4. The correct rate of weekly compensation is $343.81.

5. Disputed medical treatment and its costs are reasonable and causally related to the medical condition upon which Bryant bases his claim.

ISSUES FOR RESOLUTION:

1. Whether Bryant sustained injury arising out of and in the course of employment on any of the dates alleged.

2. Extent of temporary disability.

3. Whether the injury caused permanent disability and if so, its extent.

4. Entitlement to medical benefits.

FINDINGS OF FACT

Gary Bryant, age 47 at trial, was employed by William Bryant Spreading as a dump truck driver and tire repairman from approximately 1994 until the fall of 1997.  William Bryant is Gary Bryant’s brother.

Bryant sustained a back injury in a fall from a dump truck on January 5, 1996.  He subsequently filed a workers’ compensation claim against Eldon C. Stutsman, Inc., apparently an entity for which William Bryant Spreading worked as a subcontractor.  This claim was resolved by a compromise special case settlement filed with the agency on April 18, 1996.  Whether or not an employment relationship existed between Bryant and Stutsman was cited as a bona fide dispute supporting the settlement.

Following the 1996 injury, a lumbar MRI scan disclosed a moderately large, broad-based protrusion at L5-S1, impinging on at least one nerve root.  Bryant treated with orthopedic surgeon Edward G. Law, M.D., who ordered physical therapy.  By May 7, one of Dr. Law’s colleagues reported him better.  Bryant was released (he had already resumed work) with instructions to check back in about two months or if symptoms returned.  He did not return, however, for almost a year and a half.

On September 24, 1997, Bryant returned to Dr. Law with the following history:

Gary called in and wanted to be seen because he’s having problems again.  The patient hasn’t been seen since May 1996.  He did his exercises for 6 months after his last visit.  The patient then stopped them and he restarted them again this spring.  He continued to drive a dump truck, do pretty much his normal activities.  He’s had no problems and has felt fine.  He played golf one time this summer in August.  Played 9 holes, walked a lot and didn’t have any problems doing that.  The patient then had onset 10 days ago spontaneously of pain back in his left testicle with pain going down the medial left thigh just above the knee and constant aching in the left part of his low back and the left buttock.  These are the symptoms he had when this first started, which had already resolved by the time I saw him last year.  His MRI scan showed degenerative changes at that time.

   He can’t think of any precipitating episodes.

A new MRI scan showed a broad-based herniation compressing two nerve roots, which Dr. Law thought “a clear-cut change” from the 1996 MRI.  A surgical decompression was performed on November 5.

On May 13, 1998, Dr. Law rated impairment at 20 percent of the whole person and released Bryant to work with restrictions: “no lifting, pushing or pulling over 50 lbs. occasionally or less than 10 times per hour.  I think he could do occasional bending.  I don’t think he can drive a heavy truck again.”

On February 11, 1998, Dr. Law opined that Bryant’s surgical condition was not related to his 1996 injury.  By April 1998, however, he thought that Bryant’s fall 1998 symptoms were identical to those he had earlier, and concluded they were a “continuation” of the original injury.  He summarized his position in a letter to Bryant’s counsel dated January 4, 1999:

I believe that Mr. Bryant’s discectomy in 1997 and the MRI findings in September of 1997 were a continuation of his original injury from February of 1996.  It is possible that his work activities between May 1996 and September 1997 materially aggravated his pre-existing condition.  However, it is equally possible that the worsened herniation in 1997 was a natural progression of his injury in January of 1996.

Keith W. Riggins, M.D., did not examine Bryant personally, but did review the medical records in order to offer a causation opinion.  Dr. Riggins, well known to this agency as an impartial evaluator, carries impressive credentials, including board certifications in orthopedic surgery, arthroscopic surgery, and as an independent medical examiner.  His report concluded:

 [I]t is my opinion that the symptom complex having its onset in September of 1997 represented a significant aggravation of a preexisting condition rather than a continuation of a preexisting condition.  This opinion is based upon information as set forth in this report including the observation that Mr. Bryant’s symptoms from the injury of January of 1996 had essentially resolved and he was essentially asymptomatic by the date of an examination on May 5, 1996, and Dr. Law’s note of October 20, 1997, which indicates the protrusion was larger than in the previous MRI study.  The medical records then contain no information regarding the presence of symptoms until their reappearance in September of 1997.

Dr. Riggins’ opinion is persuasive.  Bryant’s condition became materially aggravated in the years following his 1996 fall.  However, it is noted that Dr. Riggins does not suggest that the aggravation was work related.

CONCLUSIONS OF LAW

Claimant has the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (Iowa 1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Sheerin.

Claimant also has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability upon which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (Iowa 1960).  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense. Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If claimant has a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961). 

Even though Bryant has established that he sustained a significant aggravation of his pre-existing condition, there is no expert opinion causally tying that aggravation to his continued work with defendant.  On this record, it would be purely speculative to do so.  Other than occasionally shoveling encrusted lime out of his truck bed in winter, and the bouncing that goes with dump truck driving, Bryant’s job was not especially strenuous.  He has failed to meet his burden of proving that the aggravation of his previous injury arose out of and in the course of employment.  Defendants accordingly prevail.

ORDER

THEREFORE, IT IS ORDERED:

Bryant takes nothing.

Costs are taxed to Bryant.

Signed and filed this ___________ day of March, 2000.

   ________________________







     DAVID RASEY







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Paul Miller

Attorney at Law

150 E. Court St. #101

Iowa City, IA  52240

Mr. Harry Dahl

Attorney at Law

974 73rd St. STE 16

Des Moines, IA  50312-1090

