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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

KATHLEEN BRACKETT,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File No. 5003541

FRIENDSHIP ARK,
  :



  :                           A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

BERKLEY RISK ADMINISTRATORS,
  :



  :


Insurance Carrier,
  :  Head Note Nos.: 1802; 1803


Defendants.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

The deputy correctly determined the end of the healing period.  It is clear that the physical recuperation from the injury had not been completed when claimant sought to enter less physically demanding work.  That effort was not successful.  Claimant's indication that she would be earning $30,000 annually in the insurance business was only her repeating what she had been told since she had no independent personal knowledge of what she might earn.  Claimant was more in a training status than having made an actual return to work.  Defendants' conduct of terminating healing period at that point was not unreasonable given the information available to them but it was not correct.

The deputy's statement regarding claimant being "unlikely to undergo significant retraining” was obviously a reference to further training beyond what she had already done.  At that time claimant was fully employed and working in a field for which she was appropriately trained and qualified.  There was no reason to expect that she would seek further training.

The award of 25 percent permanent partial disability is larger than the mere change in her hourly rate of pay would indicate.  Nevertheless, she sustained a very significant injury and has both a rating of impairment and activity restrictions.  The injury prompted a change of employment.  Claimant earns less per hour and works fewer hours since the injury.  The award is well-supported.

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 23rd day of February, 2004.

           ________________________







   MICHAEL G. TRIER






       WORKERS’ COMPENSATION 
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