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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

JENNIFER ANDREWS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :           File No. 1255928

FRUEHAUF TRAILER SERVICES, A
  :

Division of Wabash National Corporation, :



  :        A R B I T R A T I O N 


Employer,
  :



  :             D E C I S I O N

and

  :



  :

THE TRAVELERS,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Jennifer Andrews, sustained a stipulated work injury in the employ of defendant Fruehauf Trailer on July 6, 1999, and now seeks benefits under the Iowa Workers’ Compensation Act from Fruehauf and its insurance carrier, The Travelers.

The case was heard and fully submitted in Burlington, Iowa, on January 23, 2001.  The record consists of joint exhibits 1-11 and the testimony of Andrews, Anthony Eid, and Dave Andrews.

ISSUES

STIPULATIONS:

1. Andrews sustained injury arising out of and in the course of employment on July 6, 1999.

2. Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity).

3. The correct rate of weekly compensation is $307.84.

4. Entitlement to medical benefits is not in dispute.

ISSUES FOR RESOLUTION:

1. Whether the work injury caused permanent disability.

2. Extent and commencement date of permanent disability.

FINDINGS OF FACT

Jennifer Andrews, age 23 at hearing, was injured on July 6, 1999, when she accidentally caught her ponytail in a drill press, and was pulled head first into a wooden board.  She sustained a large forehead laceration and a large (approximately 3 X 5 inches) patch of hair was pulled out.

Andrews was off work the next week with significant swelling, black eyes, and headaches, but was released to return to work without restrictions by treating physician James G. Kannenberg, M.D. on July 13.  Douglas E. Henrich, M.D., who repaired the forehead laceration, had returned Andrews to work without restriction the day before.

About the same time she was released by her physicians, Andrews began to develop left-sided neck pain and stiffness.  She continued to suffer headaches too, and still has both neck soreness and frequent headaches to this day.  Although Dr. Kannenberg referred to her neck pain in August 1999 as “resolved,” this has never been the case.  According to Andrews, she gets severe headaches from one to four times a week, usually in the evenings after a day’s work.

Andrews was a credible witness in her own behalf.  At least once, she had to visit a hospital emergency room for relief.  She is emotionally frustrated at a loss of being able to interact normally with her young son.  According to Anthony Eid, who co-habits with Andrews, she frequently suffers headaches so severe as to cause vomiting and frequently complains and cries.  Dave Andrews, her father, testified that on more than one occasion, Andrews’ younger sister had to leave school to take care of Andrews’ baby – because Andrews was not able.

The only physician to find permanent impairment and impose restrictions is evaluating neurologist Marc E. Hines, M.D.  Dr. Hines, whose opinions are frequently offered by (exclusively, or almost so) claimants in litigation before this agency, premised his opinion in part on an incorrect understanding of Andrews’ history: that she did not have any history of headaches or cervical problems before the work injury.  In fact, Andrews did have a history of headaches and cervical problems before the injury, but her symptoms are more frequent and more severe now than they were before.

CONCLUSIONS OF LAW

Andrews has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability upon which her claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

Dr. Hines is the only physician who finds permanent impairment, and he did so in part on the basis of an incorrect history.  Nonetheless, Andrews credibly testified to a significant and long-term exacerbation of previous symptomatology.  On that basis, it is found that she has established the necessary causal link between the work injury and permanent disability.

Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows: “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Industrial disability means loss of earning capacity.  In determining its extent, factors to be considered include: age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer’s offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Geographically, earning capacity is determined on the basis of the worker’s community or residence.  Guyton v. Irving Jenson Co., 373 N.W.2d 101 (Iowa 1985).  It is properly viewed in terms of the worker’s present ability to earn in the competitive job market without regard to accommodations provided by the present employer.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614 (Iowa 1995).

Andrews is still performing the same job for Fruehauf, and has functioned well without missing any time, other than the first week following her work injury.  Other than Dr. Hines, no physician has recommended permanent activity restrictions or rated permanent impairment.  Due, however, to her continued exacerbated symptoms and the likelihood that she may, from time to time, miss work or find herself unable to accept otherwise suitable work, it is determined that Jennifer Andrews has sustained industrial disability on the order of 5 percent of the body as a whole, or the equivalent of 25 weeks of permanent partial disability benefits.  Benefits commence at the end of healing period, or – as ruled at the hearing – July 14, 1999.

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay 25 weeks of permanent partial disability benefits at the rate of three hundred seven and 84/100 and dollars ($307.84) commencing July 14, 1999.

Accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Costs are taxed to defendants.

Signed and filed this ___________ day of April, 2001.

   ________________________
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  COMPENSATION COMMISSIONER
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