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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

HELEN WOODS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                       File No. 5015937
DES MOINES PUBLIC SCHOOLS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

EMC INSURANCE COMPANIES,
  :           Head Note Nos.:  
1100; 1108.50; 


  :



1402.30; 1402.40

Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Helen Woods, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Des Moines Public Schools and its insurer, EMC Insurance Companies, as a result of an injury she allegedly sustained on November 6, 2003 that allegedly arose out of and in the course of her employment.  This case was heard and fully submitted in Des Moines, Iowa, on March 13, 2006.  The evidence in this case consists of the testimony of claimant, claimant’s exhibits 1 through 22 and defendants’ exhibits A and C.  

ISSUES


Whether claimant sustained an injury on November 6, 2003 which arose out of and in the course of employment;


Whether the alleged injury is a cause of temporary disability and, if so, the extent;

Whether the alleged injury is a cause of permanent disability and, if so;

The extent of claimant’s industrial disability.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

Helen Woods, claimant, was born in 1956 making her 49 years old at the time of the evidentiary hearing.  She is a high school graduate.  She has attended a community college in Iowa for a semester and taken a few church classes at a Christian college, but has no degree from either.  (Claimant’s testimony)  Claimant’s work experience includes work as a clerical worker at insurance companies, assembler of materials at an insurance company, teacher at a child care facility, director of a child care facility, working as a temporary worker in light industry and bulk mail, and in‑home health care provider.  (Claimant’s testimony and Exhibit 14, pages 208-213)  Claimant was paid from $8.00 to $17.00 for the in‑home health care provider work.  (Claimant’s testimony)
Claimant’s medical history includes treatment for complaints of back pain at sacral area radiating down both legs in 1989; chronic low back pain for 15 months in 1990 following giving birth to a daughter; back pain in 1995 and x-rays showing a slight increase in the degree of spondylolisthesis at L4-5 and L5-S1; low back pain in 1996; and x-rays in March 1997 showing an increase in the degree of spondylolisthesis to Grade 2 at L4-5 otherwise no change from the previous study.  (Ex. C, pp. 11-19)

Claimant began working for Des Moines Public Schools as a bus driver in November 1997.  (Claimant’s testimony; Ex. 14, p. 207; Ex. 15, p. 236)  She initially worked part‑time earning $12.16 per hour.  (Ex. 14, pp. 206-207, 219)  Des Moines Public Schools has a total of 5000 employees.  (Ex. 19, p. 36)  Claimant passed a pre‑employment physical examination and had no restrictions but it was noted claimant had spondylolisthesis of the back.  (Claimant’s testimony and Ex. 14, pp. 220-223)

Claimant was seen at Broadlawns Medical Center on May 27, 1998 for fatigue and the individual seeing her noted the etiology was unknown and questioned whether claimant was malingering to get off work.  (Ex. C, p. 10)  Claimant’s job performance evaluation dated June 1, 1998 was that she met or exceeded all rated levels of performance.  (Ex. 14, pp. 204-205)  On May 17, 1999, claimant passed a physical examination for driving a school bus.  (Ex. 14, p. 218)

Following an alleged work injury to her right shoulder on August 18, 1999 while moving furniture claimant had a right shoulder rotator cuff repair with distal clavicle excision on February 15, 2000 performed by Jeffrey Davick, M.D.  (Claimant’s testimony, Ex. 14, p. 53a and Ex. 15, p. 243)  On August 17, 2000, claimant returned to Broadlawns Medical Center with complaints of bilateral shoulder pain secondary to a work injury, it was noted claimant had a long history of low back pain with lumbar spondylosis at L4-L5 and claimant was given a prescription for medication.  (Ex. C, p. 8-9)  In a letter dated August 28, 2000, Dr. Davick noted claimant was working full time and there were no permanent restrictions of the right shoulder and he rated claimant’s right shoulder impairment as 13 percent of the upper extremity or 8 percent of the whole person.  (Ex. 7, p. 53a)

Effective May 7, 2001, claimant’s pay was increased to $13.17 per hour when she became a full‑time bus driver for the Des Moines Public Schools.  (Claimant’s testimony and Ex. 14, pp. 203, 222)  As a full‑time bus driver, claimant was responsible for driving up to three routes a day and cleaning the bus, lifting up to 100 pounds on an occasional basis and washing buses in the summer.  (Claimant’s testimony and Ex. 14, p. 222)

An attorney for claimant referred her to Robert Jones, M.D., for an independent medical evaluation on June 5, 2001 for bilateral shoulder pain with neck pain and headaches.  (Ex. 6, p. 43)  Dr. Jones took claimant’s history and examined claimant.  (Ex. 6, pp. 43-44)  Dr. Jones opined that injuries to claimant’s right shoulder and left shoulder were work related, he did not disagree with Dr. Davick’s eight percent whole body permanent impairment rating for the right shoulder and claimant did not then have a permanent impairment of the left shoulder.  (Ex. 6, p. 44)  Dr. Jones recommended restrictions of claimant avoiding work above her head with both shoulders.  (Ex. 6, p. 44)  Claimant returned to Dr. Jones on December 21, 2001.  (Ex. 6, p. 45)  After reading a note from Dr. Davick dated December 3, 2001 regarding claimant having reduced flexion and external rotation and finding on examination claimant had no loss of range of motion of the left shoulder, Dr. Jones opined that he agreed with Dr. Davick that claimant had a permanent partial impairment of the left shoulder and rated the impairment as three percent (presumed to be of the body as a whole) due to chronic pain.  (Ex. 6, p. 46)

Claimant’s job performance evaluation dated April 24, 2002 was that she met or exceeded all rated levels of performance except punctuality and attendance.  (Ex. 14, pp. 201-202 and Ex. 19, p. 28)

Claimant had an initial evaluation by a physician’s assistant at the Iowa Pain Management Clinic on April 30, 2002.  (Ex. 10, p. 89)  The physician’s assistant doing the evaluation formed impressions including fibromyalgia/chronic myofascial pain syndrome, bilateral radicular arm pain, and bilateral rotator cuff injury and right rotator cuff repair.  (Ex. 10, p. 93)  The physician’s assistant prescribed medication and directed claimant to return in a month.  (Ex. 10, p. 93)

An attorney for claimant referred her to Broadlawns Medical Center for psychiatric evaluation and claimant was seen on December 12, 2002.  (Ex. C, p. 6)  The doctor doing the evaluation, Kelli Green, M.D., thought claimant needed no follow-up unless she developed depressive symptoms and noted claimant declined possible use of antidepressant medication.  (Ex. C, p. 7)  On February 12, 2002, Dr. Green noted assessments that included fibromyalgia, myofascial pain syndrome, bilateral rotator cuff tears, cervical disk problem and distress or chronic pain and inability to work. (Ex. C, p. 7)  Claimant returned to the Iowa Pain Management Clinic on December 13, 2002.  (Ex. 10, pp. 96-97)  Claimant took leave for disability for approximately five months beginning December 21, 2002.  (Ex. 19, p. 24)  (Ex. 14, pp. 199-200 and Ex. 19, p. 24)  Claimant applied for Social Security Disability benefits on December 31, 2002.  (Claimant’s testimony)  When claimant was seen at Iowa Pain Management Clinic on January 15, 2003, she was continued on medication but declined trigger point injections.  (Ex. 10, pp. 94-95 and 98-99)  Claimant was seen at Iowa Pain Management Clinic on February 14, 2003 and her medications were continued and she again declined trigger point injections.  (Ex. 10, pp. 100-103)  When claimant was seen on March 6, 2003 at Iowa Pain Management Clinic, her pain medication was changed to a medication for breakthrough pain.  (Ex. 10, pp. 104-107)  On April 14, 2003, claimant reported to Iowa Pain Management Clinic that the medication for breakthrough pain had not given her any relief and pain medication was changed.  (Ex. 10, pp. 108-111)  
Claimant returned to work as a part‑time bus driver driving a morning route only in May 2003.  (Ex. 14, p. 198 and Ex. 19, pp. 26-27)  Claimant was seen again at Iowa Pain Management Clinic on May 5, 2003 and was upset regarding her work status.  (Ex. 10, pp. 112-113)  On May 5, 2003, claimant was excused from work for one month based on a “doctors [sic] note.”  (Ex. 14, p. 198)

In a letter dated May 8, 2003, Dr. Davick wrote Des Moines Public Schools’ workers’ compensation insurer that claimant had a permanent impairment of nine percent of the upper extremity or five percent of the whole person for her left shoulder due to lack of full range of motion and inflammation at the acromioclavicular joint.  (Ex. 7, p. 51)  

When claimant was seen by Dr. Green at Broadlawns Medical Center on May 15, 2003, claimant complained of trouble concentrating and tiredness at times with variable energy levels.  (Ex. C, p. 5)  Claimant reported she had given up driving a school bus because she found she could not concentrate well enough.  (Ex. C, p. 5)  Dr. Green noted claimant was still not wanting to take certain medication but agreed to try psychotherapy.  (Ex. C, p. 5)  When claimant was seen at the Iowa Pain Management Clinic on June 5, 2003 she complained of headaches and left hip pain.  (Ex. 10, p. 114)  

Dr. Davick wrote an attorney for claimant on June 6, 2003 that for her left and right shoulder he recommended permanent restrictions of lifting a maximum of 25 pounds, working only occasionally above shoulder height, not climbing using her arms to pull herself up and not being involved in any repetitive side-to-side motion with her arms.  (Ex. 7, p. 52)

John Peppin, D.O., with Iowa Pain Management Clinic referred claimant for a functional capacity evaluation.  (Ex. 3, p. 11)  The functional capacity evaluation was conducted June 19 and June 20, 2003.  (Ex. 3, p. 11)  The evaluator noted claimant gave maximum, consistent effort and noted the functional capacity evaluation tasks placed claimant in the medium, lifting up to 25 pounds on an occasional basis, category of work.  (Ex. 3, pp. 11-12)
Claimant returned to the Iowa Pain Management Clinic on July 3, 2003.  (Ex. 10, pp. 116-117)  Claimant reported to Dr. Green on July 16, 2003 that she was having pain worse than usual, had seen a therapist one time and was agreeable to seeing the therapist again.  (Ex. C, pp. 3-4)  When claimant returned to Iowa Pain Management Clinic on July 13, 2003 she reported that Des Moines Public Schools had never found her a job, and that “WC” was trying to push her back into work and she wanted to go back to work.  (Ex. 10, p. 118)  Claimant was seen again at Iowa Pain Management Clinic on August 7, 2003.  (Ex. 10, pp. 120-121)  When Dr. Green saw claimant on August 14, 2003 she noted claimant had had difficulty with sleep and was falling asleep at times because of the amount of narcotics she was taking for fibromyalgia and noted claimant had an appointment with the therapist.  (Ex. C, p. 1)

Claimant was seen at the Iowa Pain Management Clinic on September 25, 2003. She reported that she ached “all over her body.” The upper/middle/lower back was not designated as an area of complaints.  It was noted claimant was using Oxycodone medication daily and Dr. Peppin had changed her to Zoloft.  (Ex. 10, p. 122)

In a letter dated October 1, 2003, Dr. Davick wrote Shelley DuToit with Des Moines Public Schools workers’ compensation insurer, EMC, that he had reviewed the June 2003 functional capacity evaluation and agreed with the evaluator that claimant could safely perform the essential duties of a bus driver with the recommended accommodation that she be allowed to change positions during the day to try alleviating some of her discomfort.  (Ex. 7, p. 53)  In a letter dated October 3, 2003, Dr. Peppin responded to a September 25, 2003 letter from Ms. DuToit expressing his frustration with Ms. DuToit’s “continued insistence that we respond to your letters.”  (Ex. 10, p. 124)  After a telephone conversation with Ms. DuToit on October 24, 2003, Dr. Peppin wrote her in a letter dated October 27, 2003 that he was in full agreement with claimant returning to work and the last record he had of taking claimant off work was dated July 2003.  (Ex. 22)  
Claimant returned to work at Des Moines Public Schools as a school bus associate.  (Claimant’s testimony)  Claimant testified on November 6, 2003, (the alleged date of injury in the instant proceeding), that she was riding in the back seat of a bus when the bus hit a bump in a driveway, she was thrown out of her seat, she struck her tailbone on a metal bar and it hurt.  (Claimant’s testimony)  On cross-examination, at the evidentiary hearing claimant was referred to the description of the incident in her deposition and her description of the incident in her testimony at hearing and in her deposition were essentially the same.  Claimant did not initially report the alleged incident and continued to work and according to her had pain.  (Claimant’s testimony)  Claimant’s gross weekly wage from Des Moines Public Schools as of November 6, 2003 was $575.60.  (Ex. 15, p. 248)

On November 19, 2003, Dr. Peppin administered a left trochanteric bursal injection, noted there was no documented injections in the prior 12-24 months, and recorded ten different post‑procedure diagnosis including trochanteric bursitis, chronic myofascial pain syndrome, fibromyalgia, degenerative joint and disc disease and spinal senosis.  (Ex. 10, p. 125)  Lower back was designated as a complaint on November 19, 2003.  (Ex. 10, pp. 126-127)  When claimant returned to Dr. Peppin on November 21, 2003 he noted claimant’s chief complaints were right shoulder and low back pain and he administered five trigger point injections in the thoracic, lumbar and sacral regions.  (Ex. 10, pp. 128-129)  When claimant returned to Iowa Pain Management Clinic on December 19, 2003, she reported the trigger point injections had helped “tremendous” and the Iowa Pain Management Clinic would “not give 2 weeks time off!”  (Assumed to mean that no release from work would be given).  (Ex. 10, pp. 130-131)

Claimant prepared an employee injury report dated January 5, 2004.  (Ex. 20)  She reported the date of injury was November 1, 2003, the injury occurred “from riding on the bus, the bouncing + twisting + turning in the seats” that she first noticed the injury in November 2003 and her pain level had increased and that she missed work a half day on January 5, 2004 and January 6 and January 7, 2004.  (Ex. 20)  
On January 7, 2004, claimant was seen at Iowa Lutheran Hospital with complaints of low back pain.  (Ex. 8, p. 70)  X-rays of the lumbar spine at Iowa Lutheran Hospital on January 7, 2004 showed bilateral spondylolsis at L4 with Grade I to Grade II anterior subluxation of C4 on L5, degenerative narrowing of the L4-5 and L5-S1 disc spaces and degenerative bony spurring.  (Ex. 8, p. 73 and Ex. 11, p. 153)  An MRI of the lumbar spine at Iowa Lutheran Hospital also on January 7, 2004 showed severe degenerative narrowing of the L4-5 disc space, Grade I anterior subluxation of L4 or L5 related to bilateral spondylolysis defects, diffuse degenerative bulging of the annulus at L4-5 but no focal disc herniation, exiting nerve roots appeared to be impinged upon by bulging annulus and posterior bony elements and degenerative disc disease at L5-S1.  (Ex. 8, p. 77 and Ex. 11, p. 152)  After receiving the MRI, Dr. Peppin on January 16, 2004 referred claimant to an orthopedic surgeon.  (Ex. 8, p. 152 and Ex. 10, p. 132)  Claimant returned to Iowa Lutheran Hospital with a chief complaint noted as being a left hip injury and it was noted claimant had lumbar radiculopathy since November, claimant had chronic back and hip problems since November, claimant denied trauma and the increase in pain started in bed the night before January 25, 2001 and claimant was directed to follow‑up for a scheduled epidural steroid injection.  (Ex. 8, pp. 62-69)  

On February 4, 2004, claimant was seen by Christian Ledet, M.D., on referral by Dr. Peppin.  (Ex. 9, p. 179)  Dr. Ledet noted claimant reported during November 2003 she had increasing pain, he made a diagnosis of low back pain secondary to spondylolisthesis with spondylolysis and degenerative disc disease, as well as spondylolsis, and referred claimant to a surgeon after discussing with claimant that he did not think an epidural steroid injection would make a significant improvement.  (Ex. 9, pp. 79-82)  Claimant was seen also on February 4, 2004 at the Iowa Pain Management Clinic.  (Ex. 10, pp. 134, 135)  On February 6, 2004, Dr. Peppin administered six trigger point injections in claimant’s thoracic, lumbar and sacral regions.  (Ex. 10, p. 136)  A nurse in Dr. Ledet’s office recorded on February 11, 2004 that EMC had denied a referral to Lynn Nelson, M.D. for a surgical consultation.  (Ex. 9, p. 80)

The last day claimant worked for Des Moines Public Schools was February 20, 2004.  (Claimant’s testimony)  No doctor took claimant off work in February 2004.  (Claimant’s testimony)  
On March 4, 2004, claimant returned to the Iowa Pain Management Clinic complaining of low back pain since returning to work and that she had had relief from the trigger point injections.  (Ex. 10, p. 137)
Claimant was seen by Dr. Nelson on March 9, 2004 at the request of Dr. Ledet.  (Ex. 9, p. 82)  Claimant described a history of low back pain in the prior 15 years and her complaint of bilateral hip pain to a work‑related injury on November 6, 2003 when she was thrown around while working as a bus monitor.  (Ex. 9, p. 82)  Dr. Nelson reviewed the MRI on January 7, 2004, formed impressions of low back pain and Grade I 4-5 spondylolisthesis, which he explained to claimant was degenerative, noted claimant’s pain complaints and narcotic use was considerably greater than he would expect and did not think claimant was a surgical candidate.  (Ex. 9, pp. 83-84 and Ex. A, p. 3)  Also on March 9, 2004, Dr. Nelson recorded apparently from claimant’s history that claimant had been taken off work by Dr. Peppin about one month prior.  (Ex. 9, p. 82)  Dr. Peppin’s records in February 2004 are difficult to read but it does not appear that he took her off work in February.  (Ex. 10, p. 134-136)  Given the facts that claimant admitted on cross-examination at the evidentiary hearing that no doctor took her off work in February 2004 and Iowa Pain Management Clinic refused to give claimant two weeks off on December 19, 2003 (Ex. 10, p. 131) it is found that no doctor took claimant off work in February 2004.  
On March 23, 2004, claimant was seen at Iowa Pain Management Clinic and complained that her back and shoulders were bothering her and claimant was referred to Steven Zorn, M.D., for evaluation of claimant’s daytime hypersomnolence and snoring.  (Ex. 10, pp.139-140 and Ex. 18, p. 282)

Dr. Zorn at the Iowa Sleep Disorders Center noted a history of increased daytime hypersomnolence for approximately two years.  (Ex. 18, p. 282)  Dr. Zorn completed a first night “PSG Study” on claimant on April 13, 2004.  (Ex. 18, pp. 277-278)  (Ex. 18, p. 281 is not a medical record of claimant.)  Dr. Zorn found no obstructive sleep apnea, thought claimant’s fragmented sleep was due to back pain and giving her daytime hypersomnolence and thought it would be safe to increase pain medications if Dr. Peppin thought that would be appropriate.  (Ex. 18, p. 277)  Claimant returned to Iowa Pain Management Clinic on April 14, 2004.  (Ex. 10, pp. 141-142)  In a letter dated April 30, 2004, Dr. Zorn wrote Dr. Peppin informing Dr. Peppin of the results of the PSG Study and Dr. Zorn’s conclusions.  (Ex. 18, p. 277)

Claimant was seen at the Iowa Pain Management Clinic on May 14, 2004.  (Ex. 10, pp. 143-144)  Claimant was seen by M.S. Iqbal, M.D., on August 5, 2004 on referral by Maria Mitchell, M.D., at Iowa Lutheran Hospital.  (Ex. 11, p. 148)  Dr. Iqbal recorded a history of claimant feeling jarred a few times while riding a bus in November 2003.  (Ex. 11, p. 148)  Dr. Iqbal made a diagnosis of lumbar radicular pain and offered claimant epidural steroid injections as a temporary fix for the severe pain but claimant refused because of the lack of relief from the trigger point injections by Dr. Peppin and the Cortisone injections in her shoulders.  (Ex. 11, p. 149)

Claimant’s attorney referred her to Jerome Bashara, M.D., orthopaedic surgeon, for an independent medical evaluation.  (Claimant’s testimony)  Dr. Bashara reviewed medical records, took claimant’s history and conducted a physical examination of claimant.  (Ex. 2, pp. 6-10)  In his report dated August 5, 2004, Dr. Bashara noted he reviewed x-rays of the lumbar spine and an MRI of lumbar spine on January 7, 2004,  (Ex. 2, p. 10) but he did not indicate he reviewed diagnostic tests prior to November 6, 2003, namely the x-rays in March 1997.  (Ex. 2, p. 10)  Dr. Bashara’s diagnoses included a Grade II spondylolisthesis of L4-5.  (Ex. 2, p. 10)  Dr. Bashara opined maximum medical improvement had been reached for all diagnoses.  (Ex. 2, p. 10)  Dr. Bashara also opined that there was a substantial aggravation of a pre‑existing condition secondary to an injury in November 2003 when claimant sustained a compression injury to her lower back.  (Ex. 2, p. 10)  Dr. Bashara recommended a lumbosacral brace and nonsteroidal anti-inflammatory medications for the lower back diagnosis.  (Ex. 2, p. 10)  Dr. Bashara rated claimant’s impairment as 15 percent of right upper extremity which he converted to nine percent of the body as a whole; nine percent of the left upper extremity which he converted to 5 percent of the body as a whole; 5 percent of the body as a whole for the lumbar spine; and a combined 18 percent of the body as a whole for the shoulders and back.  (Ex. 2, pp. 10-10a)  Dr. Bashara recommended restrictions for the shoulders and a 20 pound lifting restriction with limited bending, stooping and twisting of her lower back.  (Ex. 2, p. 10a)
On August 6, 2004, claimant began physical therapy for low back pain as directed by Dr. Iqbal.  (Ex. 11, p. 151, Ex. 12, pp. 155-157, 160-164)  On August 10, 2004 claimant was again seen at Iowa Lutheran Hospital for low back pain that became worse the prior night and was prescribed medication.  (Ex. 8, pp. 54-61)
Claimant returned to the Iowa Pain Management Clinic on August 27, 2004.  (Ex. 10, pp. 145-146)  Claimant’s physical therapy begun on August 6, 2004 was discontinued by the physical therapist on September 7, 2004 after she attended six out of eight scheduled appointments and was not making significant gains and she was directed to do exercises at home.  (Ex. 11, p. 150 and Ex. 12, p. 170)

On October 25, 2004, claimant’s application for Social Security Disability benefits was approved.  (Claimant’s testimony)  Claimant was awarded Social Security Disability benefits effective beginning October 10, 2002.  (Claimant’s testimony)

In a letter dated December 13, 2004, Dr. Peppin responded to an October 26, 2004 letter from defendants’ attorney and wrote that he could not separate patients into discrete areas of pain, the medications for claimant were chosen to cover multiple pain problems and appears to have responded that he could not separate medications for the shoulders from those for the lower back.  (Ex. 10, p. 146c)

On January 7, 2005, claimant returned to Iowa Pain Management Clinic with complaints of pain that had escalated.  (Ex. 10, p. 146a)

According to claimant, Dr. Peppin released claimant from his care because claimant failed to fill out paperwork he had requested.  (Claimant’s testimony)  Claimant’s attorney referred her to Michael Rudolph, D.O., at Metro Pain Management.  (Ex. 13, p. 173)  Dr. Rudolph first saw claimant on March 23, 2005 and noted a history of chronic pain dating back to 1999 when she injured her shoulder while moving furniture at work.  (Ex. 13, p. 173)  Dr. Rudolph also noted a history of claimant having an MRI on January 7, 2004 but made no reference to any diagnostic tests prior to November 6, 2003.  (Ex. 13, p. 173-174)  Dr. Rudolph continued claimant’s medications and scheduled her for an epidural steroid injection.  (Ex. 13, p. 175)  On March 30, 2005, Dr. Rudolph performed surgery consisting of L4-L5 lumbar epidural steroid injection and his postoperative diagnoses were lumbar pain secondary to Grade II spondylolisthesis at L4-L5 and degenerative disc disease at L4-L5 and L5-S1.  (Ex. 13, p. 171)  Claimant returned to Dr. Rudolph on April 4, 2005 and he noted she had had initial relief with the epidural steroid injection and he administered three trigger point injections at the left paracervical area and bilateral trapezius areas.  (Ex. 13, pp. 176-177)  When claimant was seen by a nurse at Dr. Rudolph’s office on April 14, 2005 she reported the trigger point injections gave her only an hour or two of relief and her medication prescriptions were refilled.  (Ex. 13, p. 178)  
Claimant’s attorney referred her to Douglas Ellingson, D.C., for a medical evaluation.  (Ex. 4, pp. 19-20)  Dr. Ellingson saw claimant on June 1, 2005, took claimant’s history, examined claimant, did range of motion tests and prepared a report signed June 3, 2005.  (Ex. 4, pp. 20-35f)  Dr. Ellingson concluded that claimant had an acute lumbar sprain, strain injury, her range of motion was severely restricted at that time, expected that some improvements could be achieved with proper treatment and mild resistive exercise and claimant was employable in a light-duty capacity.  (Ex. 4, p. 25)  

Claimant had an MRI of the lumbar spine on June 1, 2005 as directed by a nurse, Sarah Biscoglia, in Dr. Rudolph’s office.  (Ex. 13, p. 182)  Dr. Rudolph’s office note on June 16, 2005 indicates the MRI had been reviewed and it showed a significant amount of degeneration, some disc bulges and nerve impingement and a renal ultrasound and bone scan were ordered.  (Ex. 13, p. 179)  Claimant was seen again at Dr. Rudolph’s office on July 26, 2005.  (Ex. 13, p. 181a)  In a letter dated August 2, 2005 claimant’s attorney wrote to Dr. Rudolph requesting that he put in writing that the doctor recommended a bone scan and correlative plain film lumbar radiographic series.  (Ex. 13, p. 190a)  Claimant had an MRI of the lumbar spine on September 7, 2005 at the direction of Ms. Biscoglia.  (Ex. 13, p. 183a)  Claimant was seen again at Dr. Rudolph’s office on September 19, 2005, tests were ordered regarding the prescribed medications including a liver profile and claimant was prescribed a bone scan and x-rays.  (Ex. 13, pp. 184, 190b)  When claimant was seen at Dr. Rudolph’s office on October 18, 2005 and November 21, 2005 medications were refilled.  (Ex. 13, pp. 185-187) 
Dr. Nelson saw claimant on January 13, 2006, reviewed the September 7, 2005 MRI and discussed with claimant that he did not think she was a surgical candidate.  (Ex. A, p. 2)  In a letter to defendants’ attorney dated January 13, 2006 Dr. Nelson wrote:  

I cannot, with a reasonable degree of medical certainty, attribute Ms. Woods’ lumbar spine problem to her alleged injury of November 1, 2003.  Her spondylolisthesis is degenerative in nature.  I do not believe her work injury represents a substantial aggravation of this underlying degenerative condition. 

(Ex. A, p. 1)

When claimant was seen by a physician’s assistant at Metro Pain Management on January 23, 2006 it was noted that claimant had had difficulty getting her medications refilled due to the workers’ compensation insurer and her medications of Neurontin, baclofen, duragesic and oxycodone were continued.  (Ex. 13, pp. 189-190)

Claimant’s attorney referred her to Jacqueline Stoken, D.O., for an independent medical evaluation.  (Claimant’s testimony and Ex. 1, p. 1)  Dr. Stoken reviewed medical records, took claimant’s history which included riding on a bus in November 2003 and being jostled around, and examined claimant.  (Ex. 1, pp. 1-5)  Dr. Stoken’s report is dated January 24, 2006.  (Ex. 1, p. 1)  The earliest medical record Dr. Stoken referred to in her report was the November 19, 2003 record from Dr. Peppin and the earliest diagnostic tests she referred to were the MRI and x-rays on January 7, 2004.  (Ex. 1, pp. 2-3)  Dr. Stoken formed impressions of status post work injury in November 2003 with acute low back strain, degenerative spondylolisthesis L4-L5 with degenerative disc disease and chronic low back pain.  (Ex. 1, p. 5)  Dr. Stoken opined that these diagnoses were causally related to the work injury of November 2003 and materially aggravated claimant’s underlying degenerative conditions and that claimant had sustained a permanent partial impairment to the body as a whole as a result of the injury in November 2003.  (Ex. 1, p. 5)  Dr. Stoken rated claimant’s impairment as eight percent of the whole person due to the chronic lumbar pain and recommended permanent work restrictions of avoiding repetitive bending, lifting, and twisting and lifting more than 20 pounds on a frequent basis.  (Ex. 1, p. 5)  Dr. Stoken noted claimant had been previously diagnosed with fibromyalgia and myofascial pain syndrome and chronic low back pain can aggravate those conditions.  (Ex. 1, p. 5)

Dr. Mitchell referred claimant for a functional capacity evaluation.  (Ex. 5, p. 36)  The functional capacity evaluation was done on January 31, 2006.  (Ex. 5, p. 36)  The evaluator noted claimant displayed consistence performance and self‑limiting behavior and found that claimant was capable of doing light physical demanding category work.  (Ex. 5, p. 36)
When Cathy McKay, risk manager for Des Moines Public Schools, was deposed on March 8, 2006, claimant’s employment with Des Moines Public Schools had not terminated but claimant was on a “pending disability status.”  (Ex. 19, pp. 37-38)  Ms. McKay also testified Des Moines Public Schools has made no effort since January 2004 to accommodate claimant’s restrictions.  (Ex. 19, p. 42)

Clay Ransdell, D.O., of Metro Anesthesia and Pain Management, wrote a to whom it may concern letter dated March 9, 2006.  (Ex. 21)  Dr. Ransdell wrote that Metro Anesthesia and Pain Management had been the authorized medical provider for claimant since March 2005, that claimant’s lumbar pain was considered secondary to a diagnosis of Grade II spondylolisthesis at L4-L5 and that claimant’s “condition of myofascial pain syndrome should be considered to be one that is substantially related to or materially aggravated by, her diagnosed right and left shoulder conditions as well as the condition of lumbar pain secondary to Grade II spondylolisthesis at L4-L5.”  (Ex. 21)

Claimant has incurred medical expenses from a variety of medical care providers.  (Ex. 16, pp. 249-268)

At the time of the evidentiary hearing March 13, 2006, claimant testified her low back hurts all the time, pain sometimes radiates into both legs, she can only sit one and one-half hours before her back tightens up, she cannot walk more than three blocks, she cannot run, she does some housework, her daughter does the laundry and her husband cooks more than he used to.  (Claimant’s testimony)  Claimant continues to take medication and she admitted on cross-examination her medications were the same as those she was taking in April 2002 but the dosage level for the patch was different.  (Claimant’s testimony)  Claimant’s application for long-term disability benefits was pending at the time of the evidentiary hearing.  (Claimant’s testimony)  Claimant testified she had done a job search since February 2004 but had made no job applications.  (Claimant’s testimony)  Claimant also testified that she received weekly workers’ compensation benefits representing a 17.5 percent loss of earning capacity for her right shoulder condition and was awarded 20 percent loss of earning capacity benefits for her left shoulder condition.  (Claimant’s testimony)
CONCLUSIONS OF LAW

The first issue to be resolved is whether claimant sustained an injury on November 16, 2003 which arose out of and in the course of employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

It is accurate to say an injury must proximately cause the disability, but is not accurate to say the employment must proximately cause the injury.  The injury need only “arise out of” the employment – a less onerous standard than the proximate-cause standard from tort law.
Meyer v. IBP, Inc., 710 N.W.2d 213, 222 fn.4 (Iowa 2006)  


Claimant must prove that she sustained a personal injury on November 6, 2003.  See Meyer, supra.  

Claimant testified that on November 6, 2003 she was performing her then assigned job as a school bus associate for Des Moines Public Schools when the bus hit a bump and she struck her lower back.  By November 19, 2003, Dr. Peppin administered a left trochanteric bursal (upper leg area) injection.  When claimant prepared the employee injury report on January 5, 2004 she reported an event on November 1, 2003 while bouncing in a bus.  The history that claimant gave to Dr. Iqbal on August 5, 2004 and to Dr. Stoken for her January 24, 2006 report was that she had been jostled or bounced around in a bus.  Dr. Bashara thought claimant sustained a material aggravation of a pre‑existing condition.  However, Dr. Nelson did not think claimant’s work injury represented a substantial aggravation of claimant’s degenerative condition.  Dr. Nelson’s opinion appears to acknowledge that claimant had a work injury but it appears he felt the work injury did not cause a permanent disability.  Although defendants do not have the burden of proof there is no explanation of how claimant’s injury occurred other than claimant’s explanation.  Claimant’s explanation is corroborated and not directly contradicted by other evidence in the record.  On November 6, 2003, claimant was doing her job as a school bus associate riding on a bus and was jostled in her seat.  The jostling was a hazard connected with her job.  Claimant clearly had a pre‑existing condition and according to Dr. Bashara’s clear opinion she sustained a material aggravation of that condition on November 6, 2003.  Claimant has proved that she sustained a personal injury on November 6, 2003 that arose out of and in the course of her employment. 
The next issue to be resolved is whether the alleged injury is a cause of temporary disability and, if so, the extent.
The law regarding burden of proof cited above is applicable but will not be repeated.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

When an injured worker has been unable to work during a period of recuperation from an injury that did not produce permanent disability, the worker is entitled to temporary total disability benefits during the time the worker is disabled by the injury.  Those benefits are payable until the employee has returned to work, or is medically capable of returning to work substantially similar to the work performed at the time of injury.  Section 85.33(1). 

Claimant seeks temporary weekly benefits for the period February 20, 2004 through August 5, 2004.  Claimant had a variety of conditions (ten different diagnoses by Dr. Peppin on November 19, 2003) when she returned to work for Des Moines Public Schools apparently sometime in October 2003.  The last day that claimant worked at Des Moines Public Schools was February 20, 2004.  The record is virtually silent as to why claimant stopped working on February 20, 2004.  She admitted no doctor took her off work in February 2004.  It is acknowledged that Dr. Nelson noted on March 9, 2004 that by claimant’s history Dr. Davick had taken claimant off work but if Dr. Peppin did so it is not evident from the records, particularly, those that are legible.  Claimant has failed to prove that the November 6, 2003 injury was the proximate cause of a temporary disability.  Claimant has failed to prove she is entitled to the temporary weekly benefit she seeks. 
The next issue to be resolved is whether the alleged injury is a cause of permanent disability.
The law cited above regarding burden of proof and causal connection is applicable but will not be repeated.  
In order to be entitled to permanent disability benefits, claimant must prove not only that she sustained a personal injury but also that the injury was a proximate cause albeit not the only cause of the alleged permanent disability.  See Meyer, supra.  She has failed to do so.  

Claimant clearly had a variety of permanent conditions prior to November 6, 2003.  X-rays in 1997 showed claimant’s degenerative disc disease had progressed to the point that the degree of spondylolisthesis at L4-5 was Grade 2.  In February 2002, Dr. Green made assessments of fibromyalgia, myofascial pain syndrome and chronic pain.  In August 2003, Dr. Green noted claimant was taking narcotic medications for her fibromyalgia that were causing sleeping problems.  As discussed above, Dr. Nelson appears to have acknowledged that claimant had an injury on November 6, 2003 but did not think the injury was a “substantial aggravation” of claimant’s spondylolisthesis.  Although claimant has sought a variety of opinions from one time evaluators, Dr. Bashara, Dr. Rudolph and Dr. Stoken did not have the benefit of the 1997 x-rays.  That lack of an accurate history is particularly damaging to claimant’s case because Dr. Bashara’s diagnoses in his August 5, 2004 report included Grade II spondylolisthesis of L4 on L5, the same diagnosis from the 1997 x-rays.  Dr. Ransdell’s opinion was that claimant’s myofascial pain syndrome was aggravated by claimant’s shoulders’ condition and her Grade II spondylolisthesis at L4-L5.  Claimant’s low back condition appears to predate the work injury.  No doctor who has had an accurate history has clearly and specifically opined that the November 6, 2003 injury was a proximate cause of a permanent disability.  Three other facts are also damaging to claimant’s case.  The first fact is that in December 2002, one year before the injury date, claimant applied for Social Security Disability benefits that eventually were awarded to a period beginning in 2002.  The second fact is that claimant admitted that medications she was taking at the time of the hearing were the same she was taking before November 6, 2003, albeit at a different dosage level for one medication.  The third fact is that one of claimant’s chosen evaluators, Dr. Ellingson, opined that claimant had a sprain/strain injury that he expected might improve.  
When all the evidence is considered, claimant has failed to prove that the November 6, 2003 injury was a proximate cause of any permanent disability.  Consequently, the issue of the extent of claimant’s industrial disability is moot.
ORDER

THEREFORE, it is ordered:

That claimant shall take nothing from these proceedings.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33 [costs of reports limited to one hundred fifty dollars ($150.00).]

Signed and filed this __31st ___ day of October, 2006.

   ________________________







    CLAIR R. CRAMER
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