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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DWAYNE MORITZ,
  :



  :


Claimant,
  :                       File No. 5024902


  :

vs.

  :                 ALTERNATE MEDICAL



  :

SARA LEE,
  :                      CARE DECISION



  :


Employer,
  :



  :

ESIS,
  
  :



  :


Insurance Carrier,
  :


Defendants.
  :                  HEAD NOTE NO:  2701
______________________________________________________________________

This is a contested case proceeding under Iowa Code chapter 85 and 17A.  Dwayne Moritz filed a petition for alternative medical care in relationship to an injury he sustained on January 2, 2008, to his back which arose out of and in the course of his employment with the above named defendant employer.  The case was heard and fully submitted in Des Moines, Iowa, on June 25, 2008.  The evidence of the case consists of the testimony of the claimant, as well as claimant’s exhibits 1 through 6.  The defendants submitted exhibits 1 through 6 which will be relabeled D1 through D6.  The entire hearing was digitally recorded which constitutes the official record.  The undersigned has been delegated a party to issue a final agency decision in this matter.  Appeal of this decision, if any, would be by judicial review pursuant to Iowa Code chapter 17A.19. 
ISSUE


The issue presented for resolution in this case is whether defendant is offering medical care to claimant that is reasonably suited to treat the injury he sustained and which is not unduly inconvenient to the claimant.  The defendants have admitted liability for this injury. 

FINDINGS OF FACT


The deputy workers’ compensation commissioner having heard the testimony of the witnesses and considering the evidence in the records as well as the briefs submitted by the parties finds that:


The claimant testified he was injured at work on January 2, 2008.  The defendants admitted on the record that the claimant was injured on the job.  The claimant after his injury testified he was initially seen by Tracey Pick, a certified nurse practitioner.  Claimant testified after some initial therapy Ms. Pick recommended an MRI and a referral to Raymond Emerson, M.D.  An MRI was performed on January 17, 2008.  The MRI reported a “large right paracentral focal disc protrusion with inferior extrusion at L4-L5.  The disk extrusion abuts the native disc, although it has different signal intensity and may be sequestered.   The disc extrusion measures approximately 1.1 times 1.0 times 2.0 cm.”  (Exhibit 1, page 1)  The exhibits indicate that the claimant was seen by Dr. Emerson on February 4, 2008.  His assessment was  “1.  Low back and right lower extremity symptoms.  2.  MR scan evidence of protruding intervertebral disc which I feel is at L5, L6.  3.  Mild arthrosis of the lumbar spine.”  (Ex. 2, p. 1)  

Claimant was seen by Dr. Emerson on March 17, 2008.  Dr. Emerson’s impression at that time was that claimant was doing well and placed no restrictions on him and allowed him to return to work.  The notation in the records indicate that the claimant could return to see him as needed.  It also indicates that he was fairly symptomatic.  The claimant testified that when he saw Dr. Emerson on that date he was in much better shape as he had had two epidural  floods and was in less pain because of that treatment.  Claimant testified shortly thereafter his back hurt him and began hurting again and he went to his own private doctor.  Claimant said he went to his own doctor because he felt Dr. Emerson was though with him and said he was healed and could go back to work.  Claimant testified he did not ask to go see Dr. Emerson or at that time express dissatisfaction with his level of care.  Claimant testified he went and saw William Samuelson, M.D., twice.  On May 20, 2008, Dr. Samuelson wrote a letter to the claimant’s attorney indicating claimant has a large disc herniation and he recommended a lumbar microdisectomy to treat it.  (Ex. 6)  After Dr. Samuelson issued his letter claimant’s attorney requested the surgery recommended by Dr. Samuelson.  (Ex. 4)  

The defendants indicated in a letter dated May 30, 2008, that given the difference in opinion between Dr. Emerson and Dr. Samuelson they wanted to have the claimant further evaluated by an orthopedic surgeon in Omaha.  (Exhibit D1)  On June 13, 2008, the defendants contacted the claimant’s attorney indicating they had scheduled an evaluation of the claimant by Michael O’Neil, M.D., in Omaha, Nebraska.  (Ex. D2)  On June 16, 2008, the records indicate the claimant was not going to attend the appointment.  (Ex. D4)  This exhibit indicates that the examination of the claimant was pursuant to Iowa Code section 85.39 to address the dispute in the medical opinions regarding the client’s injury and the need for surgery.    Exhibit D4, a letter dated June 16, 2008, from the defendant’s attorney to claimant’s attorney, indicates that the defendants wanted to have the claimant examined by Dr. O’Neil to “break the tie” between the opinions of Dr. Emerson and Dr. Samuelson.  Additionally, the letter stated “We believe Dr. O’Neil is very a straight forward orthopedic surgeon and if he provides 
an opinion that your client has suffered a low back injury during the course and scope of his work with Sara Lee and that he needs surgery, I will recommend my client authorize it.”  (Ex. D4, p. 1) 

The file indicates the defendant’s attorney wrote Dr. Emerson on June 18, 2008, asking Dr. Emerson to review the report from Dr. Samuelson and provide the defendant’s attorney with an opinion as to whether he believed the claimant required surgery.  (Ex. D5, p. 1)  No exhibit or testimony was offered by either  party concerning Dr. Emerson’s response to the June 18, 2008, letter.  

REASONING AND CONCLUSIONS OF LAW

As claimant is seeking relief in this case, claimant bears the burden of proof to show by a preponderance of the evidence that the offered medical treatment is not reasonably suited to treat the injury without undue inconvenience to the employee. see Lawyer and Higgs, Iowa Practice, Workers’ Compensation, §15-4 and cases cited therein.

Under Iowa law, the employer is required to provide care to an injured employee and is permitted to choose the care.  Pirelli-Armstrong Tire Co. v. Reynolds, 526 2 N.W.2d 433 (Iowa 1997).  Iowa Code section 85.27 provides, in relevant part:

For purposes of this section, this employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefore, allow and order other care.

 The question of reasonable care is a question of fact.  An application for alternate medical care is not granted simply because the employee is dissatisfied with the care the employer has chosen.  Mere dissatisfaction with the care is not sufficient grounds to grant an application for alternate medical care.  The employee has the burden of proving that the care chosen by the employer is unreasonable.  Unreasonableness can be established by showing that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  West Side Transport v. Cordell, 601 N.W.2d 691 (Iowa 1999);  Long v. Roberts Dairy Company, 528 N.W. 2d 122 (Iowa 1955).  Unreasonableness can be established by showing that the care authorized by the employer has not been effective and is “inferior or less extensive” than other available care requested by the employee.  Pirelli-Armstrong, at 437.

Defendants have the right to choose the medical care but only if that care is offered promptly, reasonably suited to treat the injury and offered without undue inconvenience to the injured worker.  West Side Transport v. Cordell, 601 N.W.2d 691 (Iowa 1999).

Care should be provided within a reasonable distance from claimant’s residence.   Trade Professionals, Inc. v. Shriver, 661 N.W.2d 119 (Iowa 2003), (more than 100 miles and 3 hours driving time is an undue inconvenience to the injured worker);  Schrock v. Corkery Waste Disposal, Inc. File No. 1133725, Alt Care Decision 6/26/96 (120 mile round trip excessive);  Cordero v. Florilli Corp., File No. 1084577, Alt Care Decision 9/5/96 (care ordered within 50 mile radius of claimant’s home);  Schulte v. Vocational Services of Area Residential Care, File No. 1134342, Alt Care Decision 9/6/96 (care more than 70 miles away unreasonable)

Dissatisfaction with treatment alone is not grounds for granting alternate medical care.  In an evaluation, claimant must prove that the evaluation was not reasonably suited to assess symptoms.  Long v Robert Dairy Company, No. 982297, Appeal Decision, Filed 2/5/93

The claimant in this case has undergone conservative treatment since January 2008.  The claimant indicated he is still experiencing significant pain and wishes to undergo surgery. He testified he did not go back to Dr. Emerson as this doctor told him he was better and to go back to work. The claimant testified he felt the epidural flood he had just masked his symptoms and that is why he told Dr. Emerson he was doing better The claimant was dissatisfied with this and went to a personal physician. The claimant testified he was aware the defendants had arranged for a second opinion, but felt he wanted the surgery offered by Dr. Samuelson. He did mention he did not want to drive to Omaha, but that reason did not appear a significant reason for declining the second opinion offered by the defendants.

It is clear the claimant is dissatisfied with the care he received from Dr. Emerson. It is also clear from the record that there has been some significant delay, most but not all, attributable to the defendants, in getting a second opinion. Getting a second opinion and promptly providing appropriate medical care will likely  minimize the suffering of the claimant and return the claimant to pre-injury work ability, which  is in all parties interests. 

While it is close, claimant  failed to carry his burden and it is found as a matter of fact that the offered care was reasonably suited to treat the injury. In reaching this conclusion I am relying upon the statement of the defendants at the hearing they have accepted liability for this claim  

THEREFORE, IT IS ORDERED:

Claimant’s petition for alternate care is dismissed.  

Signed and filed this ___26th___ day of June, 2008.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Al Sturgeon

Attorney at Law

507 7th St., Ste. 540

Sioux City,  IA  51101

Paul F. Prentiss

Bill M. Lamson

Attorneys at Law

8712 W. Dodge Rd., Ste. 401

Omaha, NE  68114
JFE/dll
