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before the iowa workers' compensation commissioner

______________________________________________________________________



  :

MARTHA VARGAS,
  :



  :                     File No. 5031353

Claimant,
  :



  :

vs.

  :                ALTERNATE MEDICAL


  :

TYSON FRESH MEATS, INC.,
  :                    CARE DECISION


  :


Employer,
  :


Self-Insured,
  :


Defendant.
  :                     Head Note No. :  2701

______________________________________________________________________
STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48, the "alternate medical care" rule, is invoked by the claimant. 

The alternate medical care claim came on for hearing on December 29, 2009.  The proceedings were digitally recorded, which constitutes the official record of this proceeding.  By order of the Iowa Workers’ Compensation Commissioner, this ruling is designated final agency action.

The record consists of claimant's exhibits 1 through 4; defendant’s exhibits A, B and C; and the testimony of the claimant. 

ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care consisting of surgery for her right shoulder.  

FINDINGS OF FACT

On or about August 15, 2008, the claimant suffered an injury, which arose out of and in the course of the claimant’s employment.  The injury allegedly involved the right shoulder.

Defendants admitted liability for the injury.  The claimant was provided treatment with Douglas Martin, M.D. Exhibit 1 consists of seven pages of notes from Douglas W. Martin, M.D., from August 15, 2008 through January 15, 2009.  Those notes and claimant’s testimony show Dr. Martin treated her for about six months for bilateral shoulder pain which began in July 2008. Dr. Martin is a board certified family practitioner.  He arranged for claimant to receive injections in both shoulders, but only the pain in the left shoulder was relieved.  Claimant continued to experience pain in her right shoulder, which she reported to Dr. Martin.  Dr. Martin had no explanation for her ongoing pain and returned her to regular work beginning in January 2009 without offering any further treatment.  He did not order an x-ray or an MRI.  (Exhibit 1, page 6)  She was given a rating of permanent impairment of one percent of the body as a whole.  (Ex. 1, p. 7)
Claimant returned to her regular duties involving packaging, but her right shoulder continued to be painful.  She frequently visited the plant nurse for this, but was told just to continue to use ice and over the counter Ibuprofen.  

Claimant then sought relief from a chiropractor, Sergio Rocofort, D.C.  His records are not in evidence but he referred claimant for an MRI, which was conducted on November 17, 2009.  

Dr. Rocofort referred claimant to William O. Samuelson, M.D., an orthopedic surgeon.  His curriculum vitae appears as Exhibit 2. Dr. Samuelson saw claimant two times.  Dr. Samuelson found the MRI to show a rotator cuff tendonitis right shoulder with supraspinatus tendon tear.  (Ex. 3, p. 2)  He has recommended a rotator cuff repair surgery, which has been scheduled for January 13, 2009.  Claimant seeks authorization for that surgery and authorization of Dr. Samuelson for ongoing treatment in this alternate care proceeding, urging that defendant has abandoned her care. 
However, Exhibit C is a facsimile correspondence dated December 23, 2009 (six days before this hearing), from defendant’s counsel to claimant’s counsel.  In that exhibit, defendant stated it felt treatment by Dr. Samuelson was unauthorized, but would authorize care with Ryan Meis, M.D., or another orthopedic surgeon at his clinic, to address the right shoulder problem and the need for surgery.  Defendant points out it was not given proper or timely notice of claimant receiving treatment from Dr. Samuelson, and desires a second opinion from Dr. Meis before surgery is performed. 

Exhibit 4 is a letter from claimant’s attorney to the employer expressing dissatisfaction with claimant’s care. 
Exhibit A is an Injury/Illness Information Report dated July 23, 2008.  The form, which was signed by claimant, indicates she was injured while repetitively pulling boxes with her hands.  The form indicates an injury date of July 23, 2008.  The alleged injury date in this case is August 15, 2008. 
Exhibit B is an Employer’s Choice or Change of Doctor Form dated August 8, 2008.  On that form, claimant checked a box indicating “I do not have or I do not wish to choose a doctor who has treated med or an immediate family member”, and signed the form. 
REASONING AND CONCLUSIONS OF LAW

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening decision, October 16, 1975).

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa Rule of Appellate Procedure 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., (Review-Reopening decision June 17, 1986).  

Claimant asserts defendant has abandoned her care when Dr. Martin returned her to work in spite of her ongoing pain, and without doing any diagnostic testing such as an MRI or x-rays.  Claimant then sought care on her own with Dr. Samuelson, who has found a torn rotator cuff and recommended surgery for her right shoulder. 

Defendant’s position is that under Iowa law, the employer has the right to choose the medical care, and defendant was not involved in the decision to consult either Dr. Rocofort or Dr. Samuelson.  Defendant wishes to have its own physician evaluate the need for surgery and provide any necessary ongoing treatment.  Defendant has now, belatedly, offered appropriate care in the form of Dr. Meis, who is also an orthopedic surgeon.  


Defense counsel confirmed that if Dr. Meis or one of his associates can examine claimant soon and Dr. Meis agrees surgery is appropriate, they would authorize the surgery set for January 13, 2010.  


Although it may be true that in the past defendant has not offered adequate care in this case, and claimant is understandably upset with that, it cannot be said her care has been abandoned by the employer at this point in time.  This is entirely because the employer has now offered care with an orthopedic surgeon, and has stated it will authorize surgery if it is recommended by Dr. Meis.  Defendant employer therefore still enjoys the right to choose the care, and there is nothing in the record to show that Dr. Meis is not an appropriate choice of care.  Like Dr. Samuelson, he is also an orthopedic surgeon.  It is reasonable for defendant to obtain a second opinion before surgery is authorized. 


It is found that the treatment offered by defendant is reasonably suited to treat the injury without undue inconvenience to the claimant and that the alternate care requested should be denied at this time.  Claimant shall present herself to Dr. Meis or an associate at the earliest opportunity for evaluation of the need for the January 13, 2009 surgery.  The undersigned understands that if Dr. Meis does not feel surgery is necessary, this will most likely result in the need for claimant to file another petition for alternate care.  However, if Dr. Meis agrees, the surgery can proceed as scheduled.  Under either circumstance, it must be concluded that at this point in time defendant has not abandoned claimant’s care, and has now offered care that is appropriate to treat her condition.  Defendant is entitled to a second opinion on the need for the January 13, 2009 surgery. 
ORDER 

THEREFORE, IT IS ORDERED:
The claimant's petition for alternate medical care is denied. 
Signed and filed this __30th __ day of December, 2009.
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