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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CARROLL SCHLIEF,
  :

     File No. 5022849


  :


Claimant,
  :



  :

  A R B I T R A T I O N
vs.

  :



  :                         D E C I S I O N
THE SECOND INJURY FUND OF IOWA, :



  :                      

Defendant.
  :                 Head Note No.:  3200
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Carroll Schlief, sustained a stipulated work injury in the employ of nonparty Nestle Purina Petcare on October 17, 2005, and now seeks benefits under the Second Injury Compensation Act from defendant Second Injury Fund of Iowa. 
The claim was heard and fully submitted in Des Moines, Iowa, on July 23, 2009.  The record consists of Schlief’s testimony, his exhibits 1-10, and Fund exhibits A-F.
Prior to filing this claim, Schlief sought benefits in a contested case proceeding under the Iowa Workers’ Compensation Act from self-insured defendant Nestle Purina Petcare.  The claim was eventually resolved via an agreement for settlement under Iowa Code section 85.35(2), approved by the agency on July 21, 2008.  Schlief and Nestle Purina stipulated that as a result of his work injury, Schlief sustained a compensable loss of 34.8 percent of the left leg under Iowa Code section 85.34(2)(o) commencing October 17, 2005.  The Fund does not contend that the settlement was tainted by collusion or irregularity.
ISSUES
STIPULATIONS:
1.  Schlief sustained injury arising out of and in the course of employment on October 17, 2009.
2. The injury caused permanent disability.
3. The correct rate of weekly compensation benefits is $404.11.
ISSUES FOR RESOLUTION:
1.  Whether previous medical treatment to a scheduled member permanently disqualifies that member from serving as a compensable second injury.
2. Extent of scheduled member loss and resulting “credit.”
FINDINGS OF FACT
Carroll Schlief, age 60, has lived for 30 years in Dayton, Iowa, a town of approximately 1,000 residents.  Schlief left high school during the 12th grade to join the US Army, but quickly earned GED certification during basic training.  He has no other formal education or training.  Schlief was not a good student and self-diagnoses himself as dyslexic because words and lines of print “jump around” as he reads.  His “diagnosis” has never been professionally confirmed, but in any event, Schlief still experiences difficulty reading and does not read recreationally.
Schlief’s employment history includes various assignments in the Army up to his honorable discharge in 1971, 4 years as a laborer for a grain elevator, and 1 year as a concrete finisher and laborer prior to starting with Nestle Purina in 1976. 
On January 29, 2001, Schlief injured his right knee while kneeling.  Although the incident occurred at work, he did not file a claim for workers’ compensation benefits.  Emile Li, M.D., thereafter accomplished arthroscopic surgery with lateral meniscectomy and chondroplasty on March 6, 2001.  (Exhibit 1, page 34)  
On October 17, 2005, Schlief sustained injury to his left knee when he landed awkwardly after jumping down from his fork truck.  On November 11, 2005, James D. Wolff, M.D., performed surgery described as follows:
1. Diagnostic left knee arthroscopy.
2. Medial meniscus tear debridement.
3. Lateral meniscus tear debridement.
4. Chondroplasty of the medial femoral condyle and medial tibial plateau.
5. Chondroplasty of the lateral tibial plateau.
6. Chondroplasty of patella and femoral trochlea.
7. Partial synovectomy.
(Ex. 1, p. 35)

Unfortunately, Schlief continued to experience symptoms, and a total knee replacement (“left cementer total knee arthroplasty”) was performed by Dr. Li on September 18, 2007.
On April 11, 2008, Dr. Li rated impairment at 37 percent of the lower extremity, converted to 15 percent of the whole person.  (Ex. 1, p. 51)  On July 14, 2008, Dr. Li reported to Schlief’s counsel:
Typically, with a left complete total knee arthroplasty, we would recommend no repetitive lifting greater than 30 pounds.  No crawling or kneeling on hard surfaces, however, he has the ability to ambulate and climb stairs.  We would also like him to avoid any jumping or sudden jarring motions to his total knee.
(Ex. 1, p. 53)
On January 23, 2009, Schlief presented at his own request to Elizabeth W. Stoebe, D.O., for an independent medical evaluation.  Dr. Stoebe issued her report March 13, 2009.  She concurred with Dr. Li’s left lower extremity impairment rating of 27 percent and rated impairment in the right knee at 20 percent, or 8 percent of the whole person.  She added:
The examinee is symptomatic regarding his right knee.  He would be a candidate for a total knee replacement on the right in sometime in the near future.  At this point, in viewing his recent x-rays, he is basically bone-on-bone and cortisone shots would be of no help.  The examinee cannot take non-steroidal anti-inflammatories medicine due to his peptic ulcer disease.
The examinee is restricted from excessive climbing with his right knee.  He also should do no crawling, kneeling or squatting.  Dr. Li has provided recommended restrictions with regard to the left total knee which I believe are appropriate.
(Ex. 3, p. 10)
Nestle Purina operates a pet food production factory in Fort Dodge, Iowa.  Except for intermittent layoffs, Schlief worked there until January 19, 2007, when he was “laid off” due to residual knee problems and related work restrictions.  Schlief subsequently applied for and was granted social security disability benefits.  In an interrogatory answer served in the companion case, Nestle Purina responded:
Claimant had been on restricted duty for approximately 9 months due to a work comp injury.  In December 2006, he was given a MMI rating on his left knee.  After further discussion, it was agreed to notify the Claimant that we no longer had any work for him until he could bid to a job within his restrictions.  He had currently been lifted as a floater, meaning that he did not have a bid position.  This occurred on January 19, 2007.  Claimant has not worked at this facility since January 19, 2007.
(Ex. 8, p. 4)
Schlief has not sought work since January 19, 2007, and apparently has not attempted to bid into any other job (if any exist, which is by no means clear) within his restrictions at Nestle Purina.  He does not appear motivated to enter into competitive employment at this time.
Vocational consultant Lewis E. Vierling issued a report concerning Schlief’s occupational status on May 13, 2009.  Vierling concluded that Schlief’s restrictions place him in the “light” category of physical demands, but has a number of transferrable skills listed as:
· Setting up machines
· Operating material moving or paving equipment
· Loading and unloading materials
· Following equipment and machine operating instructions
· Processing numbers and figures
· Compiling and cataloging written information
· Following manufacturing blueprints and diagrams
· Inspecting products and materials
· Inspecting vehicles
· Operating computer numerically controlled machines
(Ex. 4, p. 11)
Nevertheless, Vierling thinks Schlief has now lost access to 84 percent of the occupations that were available to him prior to the October 2007 work injury.  (Ex. 4, p. 21)
Schlief currently complains of diminished ability to walk (only about half a block) and use stairs.  He can no longer participate in some activities of daily living, such as hunting or dancing.  He has used a cane since 2001, and cannot squat.  He has trouble putting on his shoes.  Both knees are painful, more so on the right, but he has no plans for a right knee replacement because recovery from the procedure is so uncomfortable.  He admits to no future plans other than to “just sit.”
CONCLUSIONS OF LAW
Iowa Code section 85.64 governs Second Injury Fund liability.  Before liability is triggered, three requirements must be met: first, the employee must have previously lost or lost the use of a hand, arm, foot, leg or eye; second, the employee must sustain a loss or loss of use of another such member through a compensable injury; third, permanent disability must exist as to both the initial injury and the compensable injury.
The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978).
The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W. 2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).
In Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808 (Iowa 1994), the court explained:
[A]n employee may recover from the Fund if three threshold conditions are met.  First, there must be a loss or loss of use of a scheduled member (here, the left foot).  Second, there must be a loss or loss of use of another member (here, the right foot and leg) as a result of a compensable injury.  Last, there must be some degree of permanent disability from both the first and second loss or loss of use.
Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978) makes clear that the second injury must be to “another” member, while agency precedent holds that liability is not precluded where the first member is again affected, so long as the second injury also results in loss to another member, Putzier v. Wilson Foods Corp. No. 804582 (App.Dec. 1991).

Although the Fund argues to the contrary here, the issue of whether or not the first or second injury must, by itself, produce some degree of industrial disability to invoke Fund liability was put to rest several years ago.  It is the cumulative effect of the scheduled injuries resulting in industrial disability to the body as a whole – rather than the injuries considered in isolation – that triggers the Fund’s proportional liability.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467, 470 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 355, 356 (Iowa 1989).  In Braden, the claimant had actually returned to the same job after the first injury and was performing this job at the time of the second injury without restrictions.  Id. at 468  
The Fund argues that Schlief’s injury at Nestle Purina did not cause permanent disability, and that what disability he has relates to arthritis instead.   According to Woods v. Siemens-Furnas Controls, File Nos. 1273249, 1303082 (App. Dec. 2002), an approved settlement is presumptively valid and the Fund must present evidence of collusion, mistake, irregularity or other bona fide reason to justify relitigation of the issues, at least to the extent that the employer and the Fund share a common interest, such as establishing the employer-employee relationship, establishing that a compensable injury exists, fixing the rate of compensation and the degree of scheduled disability.  Freitag v. Second Injury Fund of Iowa, File No. 1281491 (App. Dec. 2003).  The Fund and Nestle Purina share a common interest with respect to whether Schlief’s work injury caused permanent disability; the Fund is therefore bound by the settlement.
The Fund also argues that because Schlief once received treatment for his left leg, without restriction or permanent impairment, the left leg is forever barred from serving as the qualifying second injury.  The Fund offers no authority for this contention, which is rejected as meritless.
It remains to determine the extent of Schlief’s industrial disability. Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee’s experience, training, education, intelligence and physical capacities would otherwise permit the employee to perform.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  The pertinent question is whether “there [are] jobs in the community that the employee can do for which the employee can realistically compete.”  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808 (Iowa 1994).  The test has been further described by the agency as follows:
The focus for evaluating total disability is on the person’s ability to earn a living.  Diederich v. Tri-City R. Co., 219 Iowa 587, 594, 258 N.W. 899, 902 (1935).  The question is not whether the person is physically and mentally capable of working because virtually anyone who is conscious is capable of performing some type of work.  The question is whether the person is capable of performing a sufficient quantity and quality of work that an employer in a well-established branch of the labor market would employ the person on a continuing basis and pay the person sufficient wages to permit the person to be self-supporting. 

Tobin-Nichols v. Stacyville Community Nursing Home, File No. 1222209 (App.Dec. 2003)
Given Carroll Schlief’s age, limited education, work history in factory production work, severe work restrictions, and ongoing symptoms, it is concluded that he is now under a permanent total industrial disability.  The Fund is entitled to “credit” for both injuries:  20 percent of the right leg per Dr. Stoeken, and 34.8 percent of the left leg per the settlement between Schlief and Nestle Purina.  Under Iowa Code section 85.34(2)(o), impairment to the leg is compensated as a percentage of 220 weeks: in this case, 44 weeks and 76.56 weeks, respectively, or a total of 120.56 weeks.  Schlief is therefore awarded permanent total disability Fund benefits commencing 120.56 weeks from October 17, 2005 (per Schlief/Nestle Purina settlement).
ORDER
THEREFORE, IT IS ORDERED:
The Second Injury Fund of Iowa shall pay claimant Second Injury Fund benefits at the rate of four hundred four and 11/100 dollars ($404.11) per week commencing one hundred twenty point five six (120.56) weeks from October 17, 2005.
Accrued weekly benefits shall be paid in a lump sum.
Interest shall accrue from the filing date of this decision.
Costs are taxed to the Fund.
Signed and filed this ____24th_____ day of August, 2009.
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