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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MARTIN STRUTHERS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :          File No. 5006523

MODERN MATERIALS CO.,
  :

d/b/a MODERN KITCHEN 
  :       A R B I T R A T I O N

DESIGNS,
  :



  :          D E C I S I O N


Employer,
  :



  :        

and

  :



  :

THE HARTFORD,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS:  1402.40; 2501; 1704


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE 


Claimant, Martin Struthers, has filed a petition in arbitration and seeks workers' compensation benefits from Modern Materials Co., doing business as Modern Kitchen Designs (Modern), employer, and The Hartford, insurer, defendants.


This case was heard by deputy workers' compensation commissioner, James F. Christenson, on May 4, 2004 in Sioux City, Iowa.  The record consists of joint exhibits 1 through 45, the testimony of claimant and Steven Struthers.  

ISSUES 


The parties submitted the following issues for determination:  

1. Whether the stipulated injury of October 29, 2001 is a cause of permanent disability and if so, 

2. The extent of claimant’s entitlement to permanent partial disability; 

3. Whether there is a causal connection between claimant’s injury and the medical expenses; and 

4. Whether defendant is entitled to a credit for overpayment of benefits pursuant to Iowa Code section 85.34(5) and if so, how much. 

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


Martin Struthers was born on May 1, 1976, making him 28 years old at the time of the hearing.  Claimant went up to the 11th grade in high school.  He has a GED.  Claimant is married and has one child. 


Claimant has worked in a number of tire stores, built pallets, repaired grain elevators, performed assembly work on computers and pumped gas.  He has also been employed as a dishwasher and a cook.  


Claimant began work with Modern in July of 2000.  Modern sells cabinets.  At Modern, claimant’s job duties included working in a warehouse, unloading trucks, and performing deliveries.  Claimant testified that on October 29, 2001, he was driving a Modern vehicle while delivering cabinets.  He testified that during a delivery to Sioux Center, a vehicle pulled in front of him and he hit it.  He testified the collision caused the air bag in his vehicle to discharge.  He testified immediately following the accident, he believed he had only hurt his left wrist and small finger on the right hand. 


Medical records indicate claimant was taken to Sioux Center Community Hospital Emergency Room.  Claimant was diagnosed as having a contusion to the left wrist and a minor injury on his right little finger.  Claimant was told to treat his injury with ice, elevation and Tylenol or ibuprofen.  (Exhibit 24, pages 1 through 2)  Records indicate claimant denied injury “anywhere else.”  (Ex. 24-1 through 2)  Claimant testified on his return to Sioux City, following treatment in Sioux Center, he began to feel his back stiffen.  


Claimant testified that for the next three months, he treated with Randall Sprague, D.C., for neck, back, and shoulder pain.  A review of Dr. Sprague’s notes from this period of time indicates claimant treated initially for neck and back pain.  Dr. Sprague’s notes indicate claimant also complained of shoulder pain in November of 2001.  (Ex. 1-6)  Claimant testified that during this period claimant was prescribed Nortriptyline and Vioxx by Steven Gordon, M.D.  Claimant was referred to Dr. Gordon by Dr. Sprague because Dr. Sprague could not prescribe these medications.


On November 13, 2001, claimant had an MRI of the cervical spine.  The MRI revealed a normal cervical spine.  (Ex. 25)  


Claimant testified in January of 2002, he aggravated his right shoulder while stripping wallpaper at work.  On January 21, 2002, claimant saw Dr. Sprague for a right shoulder injury occurring after claimant tried to carry a 50-pound bag of dog food.  (Ex. 1-10)  


Claimant testified he was referred by Dr. Sprague to Thomas Clark, D.O.  On January 28, 2002, claimant treated with Dr. Clark complaining of persistent right shoulder pain and pain in the upper right limb.  Notes from Dr. Clark indicate claimant’s back pain had significantly improved and his neck pain had also gotten better.  (Ex. 28‑1)  Dr. Clark diagnosed claimant as having traumatic cervical facet arthropathy and occipital neuralgia.  Claimant was prescribed Amitriptyline, Celebrex, and a cock-up splint for his right wrist.  (Ex. 28-3)  


On February 11, 2002, Dr. Clark prescribed work restrictions for claimant that included a 15-pound weight limit, no pushing, pulling, reaching or overhead work with the right arm.  (Ex. 29-2; 31 and 32)  Claimant testified Dr. Clark also prescribed injections for his shoulder.  He testified the first injection gave him no relief while the second injection gave some relief for a few weeks.  (Ex. 28-4)  



On February 18, 2002, Dr. Clark performed electrical studies on claimant and found they were consistent with a mild subacute to chronic C7 radiculopathy.  (Ex. 30)


On March 7, 2002, Dr. Clark diagnosed claimant as having a C7 nerve root dysfunction with possible shoulder problems contributing to the symptoms.  (Ex. 28-4)  


Dr. Clark referred claimant to Duane Nelson, M.D., for further evaluation of his shoulder injury.  Dr. Nelson’s initial notes indicate claimant was unsure of the “. . . exact mechanism of injury to the shoulder.  He has been bothered by neck pain and shoulder pain since then.”  (Ex. 33, p. 1)  


Notes indicate claimant improved with conservative treatment but exacerbated his shoulder pain after stripping wallpaper while at work.  Notes also indicate claimant was off work during this time due to pain in the right shoulder.  X-rays taken of the shoulder at the time were normal.  Dr. Nelson recommended an MRI of the shoulder.  He diagnosed claimant as having right shoulder pain due to soft tissue injury to the scapulothoracic musculature.  (Ex. 33)


An MRI taken on March 12, 2002 indicated a small amount of fluid in the subacromial bursa with a partial tear on the supraspinatus tendon.  (Ex. 26)  Based on the MRI, Dr. Nelson diagnosed claimant as having right shoulder pain possibly due to a partial thickness tear of the right rotator cuff.  Dr. Nelson treated claimant with a Cortisone injection in the subacromial bursa.  (Ex. 34-1)  


On April 4, 2002, claimant treated with Dr. Nelson indicating an improvement in pain in his shoulder.  Dr. Nelson targeted claimant’s return to work on April 15, 2002.  (Ex. 34-1)  On May 6, 2002, claimant treated with Dr. Sprague after falling on his back and shoulder from a truck.  (Ex. 1-15) 


On June 6, 2002, claimant returned to treat with Dr. Nelson complaining of low back pain caused by unloading cabinets at work on May 16, 2002 or May 17, 2002.  Radiographs of the spine were normal.  Dr. Nelson diagnosed claimant as having low back pain due to a lumbar strain/sprain.  An MRI of the lumbar spine was advised.  (Exs. 36 and 37) 


An MRI of the lumbar spine, taken on June 6, 2002, revealed a disc herniation at the L4-5 level.  (Ex. 27)  Dr. Nelson diagnosed claimant as having a herniated disc at the L4-5 region due to a “May 16” injury and prescribed an epidural flood.  Claimant was also restricted from lifting, stooping, bending, or prolonged sitting.  (Ex. 34-1 and 34-2; Ex. 38)  An epidural flood to claimant’s lumbar spine was performed on June 21, 2002.  After the epidural flood, claimant indicated he had no improvement.  A second epidural was performed on July 11, 2002.  On July 23, 2002, claimant returned to treat with Dr. Nelson.  At that time he noted he was 20 to 30 percent better following the second epidural flood.  (Ex. 34-2) 


A follow-up visit to Dr. Nelson on August 20, 2002 indicated claimant was 50 percent better “compared to the initial pain he had when he injured it back in May.”  (Ex. 34-2)  Dr. Nelson diagnosed claimant as having a disc prolapse at the L4-5 region.  He gave claimant a temporary 20-pound lifting restriction and found claimant to have reached maximum medical improvement (MMI).  He also found claimant to have a five percent “whole man” impairment due to the disc prolapse at L4-5.  (Ex. 34-2 through 3)


In August of 2002, Gloria Bennett, M.A., Rehabilitation Consultant, began to work with claimant to identify possible jobs for him.  In 11 letters from August 7, 2002 through October 15, 2002, Ms. Bennett identified approximately 100 job leads for claimant.  (Ex. 42)  In a letter to claimant, dated September 6, 2002, Ms. Bennett noted that claimant had only applied for three jobs since being released by Dr. Nelson on August 20, 2002.  (Ex. 44)  In a progress report dated September 30, 2002, Ms. Bennett noted, at the time of the report, claimant had only contacted nine potential employers and had placed only three applications.  Ms. Bennett noted that the difficulty in claimant’s job search was that claimant was “not actively involved in job search activities.”  (Ex. 45-2)  She also noted a number of the potential jobs identified paid wages higher than those earned by claimant at Modern.  (Ex. 45-2 through 3)


Claimant testified he attempted to return to work with Modern but was told by the “insurance company” that he could not work at Modern due to his injury.  Claimant testified he believes that he has a permanent lifting restriction of 50 pounds with no stooping or bending.  He testified he attempted to search for other jobs and has applied at every auto parts store in the Sioux City area.  He also testified that he applied to a few larger trucking companies and applied for maintenance jobs with a few apartments.  


On August 19, 2003, claimant’s counsel wrote Dr. Sprague.  Claimant’s counsel asked Dr. Sprague:  (1) If he agreed with Dr. Nelson’s five percent impairment rating; (2) If claimant had a permanent injury to his cervical area or right shoulder; (3) His prognosis of the injury; and (4) If claimant’s low back injury was the result of the injury sustained in the motor vehicle accident of October 29, 2001.  (Ex. 22) 


In response, Dr. Sprague opines that he agreed that claimant had a five percent “whole person impairment” due to the herniated disc at L4-L5.  (Ex. 23)  He also indicated he did not believe claimant had a ratable impairment due to his neck or shoulder problems.  Dr. Sprague indicated claimant might have future neck problems related to the October 29, 2001 motor vehicle accident.  In regards to the last question, Dr. Sprague opines:  “Mr. Struthers does have a previous history of episodic lower back pain; however, the MVA of the previously mentioned date was at least an aggravation of his lower back condition, and possibly was the etiology of the disc herniation.”  (Ex. 23‑1) 


Claimant testified he could not perform most of the job duties of his prior jobs because they were either too physical or they required standing in one area for a long time.  Claimant testified that pulling is hard on his back and that he is unable to carry very much.  He testified that he used to always work on cars as a hobby but has difficulty because of his back problems.  


Claimant testified that even though a number of Dr. Nelson’s records reflect claimant hurt his back while unloading cabinets at Modern on May 16 or 17, 2002, he has no recollection of working at Modern during that time.  Claimant testified he believes Dr. Nelson’s records are incorrect regarding this issue.  


Steven Struthers is the President and Owner of Modern.  He testified claimant is his nephew.  He testified his records reflect claimant was released to return to work without restrictions by Dr. Sprague, on April 26, 2002.  He testified on claimant’s last day of work, claimant unloaded cabinets and did not return to work after that.

CONCLUSIONS OF LAW 


The first issue to be determined is whether claimant’s injury of October 29, 2001 is the cause of permanent disability.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


Claimant has pled an injury to his neck and back occurring on October 29, 2001 resulting from a car accident at work.  Claimant testified that shortly after his October 29, 2001 injury, his back, neck, and shoulder began to hurt him and he treated approximately three months with Dr. Sprague for this condition.  Despite defendants’ contentions that claimant did not have symptoms of shoulder problems until early 2002, medical records from Dr. Sprague show claimant treated with Dr. Sprague for a sore right shoulder in late November of 2001.  (Ex. 1-6)


Medical records from Dr. Clark indicate that when claimant began to treat with him on January 28, 2002, claimant’s primary complaint was his right shoulder pain, aggravated by stripping wallpaper, and that his neck and back pain had “significantly” improved.  Claimant was referred to Dr. Nelson in March of 2002 for treatment of his shoulder.  (Ex. 33)  During March and April of 2002, claimant treated with Dr. Nelson only for his right shoulder.  On April 4, 2002, Dr. Nelson’s notes indicate a good partial response to cortisone injections in the right shoulder.  Dr. Sprague opines claimant does not have a functional impairment to his neck and right shoulder as the result of the October 29, 2001 work-related injury.  There is little evidence to suggest claimant suffered any permanency from the neck, back and shoulder injury of October 29, 2001.  


Claimant did not treat with Dr. Nelson for another two months.  On June 4, 2002, on an “initial exam,” claimant saw Dr. Nelson for an injury to his lower back resulting from unloading cabinets with Modern on May 16 or May 17 of 2002.  (Ex. 36)  Claimant was diagnosed at this time by Dr. Nelson as having a herniated disc in the L4‑5 region.  All treatment for the herniated disc was referenced as being caused by an injury occurring in May of 2002.  (Exs. 34, 37, 38, 39, and 40)  Claimant was ultimately given a five percent impairment rating by Dr. Nelson for the May of 2002 injury to the lower back.  (Ex. 34-3)


Claimant testified he believed Dr. Nelson’s records are incorrect.  However, approximately a half dozen records from Dr. Nelson causally relate claimant’s impairment of his low back to a May of 2002 injury and not the October 29, 2001 accident.  Dr. Nelson’s records are corroborated by the testimony of Steve Struthers indicating claimant sustained an injury while unloading cabinets.  For these reasons, records from Dr. Nelson and Steve Struthers’ testimony are found to be more convincing regarding the cause of claimant’s injury to his lumbar spine.  


Dr. Sprague opines that the motor vehicle accident of October 29, 2001 “possibly was the etiology of the disc herniation.”  However, Dr. Sprague does not specifically relate the condition of the herniated disc to claimant’s pled injury of October 29, 2001.  (Ex. 23)


For the reasons detailed above, it is concluded that claimant’s motor vehicle injury of October 29, 2001 to his back and neck is a separate and distinct traumatic incident to the injury of May of 2002 where claimant injured his lower back while moving cabinets.  The May of 2002 injury may be the result of a permanent disability.  However, for the reasons detailed above, claimant’s pled motor vehicle accident of October 29, 2001 is not the result of any permanent disability.  For these reasons and others detailed above, claimant has failed to show his motor vehicle accident of October 29, 2001 resulted in a permanent disability.  


For the reasons detailed above, the issue regarding claimant’s entitlement to permanent partial disability is moot.  


The next issue to be resolved is whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).


When responsibility for an injury is assumed by an employer and care is promptly provided, claimant will only be reimbursed for unauthorized care upon a showing that the unauthorized care was successful and beneficial in treating the injury.  Haack v. Von Hoffman Graphics, File No. 1268172 (App. July 31, 2002)

When a designated physician refers a patient to another physician, that physician acts as the defendant employer’s agent.  Permission for the referral from defendant is not necessary.  Kittrell v. Allen Memorial Hospital, Thirty-fourth Biennial Report of the Industrial Commissioner, 164 (Arb. November 1, 1979) (aff’d by industrial commissioner).  See also Limoges v. Meier Auto Salvage, I Iowa Industrial Commissioner Reports 207 (1981).


Claimant seeks reimbursement for medical bills for drugs prescribed by Steven Gordon, M.D., (Vioxx and Nortriptyline) and for Dr. Clark (Amitriptyline).  (Ex. 41)  Dr. Sprague was an authorized provider of medical treatment.  He referred claimant to Dr. Gordon for the prescription of Nortriptyline and Vioxx.  Dr. Clark was also an authorized provider of medical treatment.  For these reasons, defendants are liable for medical expenses detailed in Exhibit 41.


The final issue to be resolved is whether defendants are entitled to a credit for overpayment benefits pursuant to Iowa Code section 85.34(5), and if so, how much.  


Iowa Code section 85.34(5) provides:  

5. Recovery of employee overpayment. If an employee is paid any weekly benefits in excess of that required by this chapter, [and chapters 85A, 85B, and 86], the excess paid by the employer shall be credited against the liability of the employer for any future weekly benefits due pursuant to subsection 2, for a subsequent injury to the same employee.  An overpayment can be established only when the overpayment is recognized in a settlement agreement approved under section 86.13, pursuant to final agency action in a contested case which was commenced within three years from the date that weekly benefits were last paid for the claim for which the benefits were overpaid, or pursuant to final agency action in a contested case for a prior injury to the same employee.  The credit shall remain available for eight years after the date the overpayment was established.  If an overpayment is established pursuant to this subsection, the employee and employer may enter into a written settlement agreement providing for the repayment by the employee of the overpayment.  The agreement is subject to the approval of the workers’ compensation commissioner.  The employer shall not take any adverse action against the employee for failing to agree to such a written settlement agreement.

The credit allowed under Iowa Code section 85.34(5) is a credit for the amount paid rather than the number of weeks paid.  Vought v. Smithway Motor Express, File Nos. 1283750 and 1237111 (App. April 19, 2004)


As detailed, claimant has failed to prove his motor vehicle accident of October 29, 2001 resulted in a permanent disability.  Defendants have paid weekly benefits in excess of those required under Iowa Code chapter 85.  Defendants are entitled to a credit for the amount overpaid of $11,385.39 ($204.88 times 55 4/7ths weeks).   

ORDER 


THEREFORE, IT IS ORDERED:


That defendants shall pay medical expenses detailed in Exhibit 41.


That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).


That defendants are entitled to a credit for the amount of eleven thousand, three hundred eighty-five and 39/100 dollars ($11,385.39), pursuant to Iowa Code section 85.34(5).


That defendants shall pay costs. 

Signed and filed this _____9th____ day of June, 2004.

   ________________________





                   JAMES F. CHRISTENSON.





        DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER

Copies to:

Mr. Al Sturgeon

Attorney at Law

507 7th St., STE 540

Sioux City, IA  51101-1121

Ms. Judith Ann Higgs

Attorney at Law

PO Box 3086

Sioux City, IA  51102-3086
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