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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

FRED CAMPBELL,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 5001147

USA STAFFING, INC., INC.
  :



  :       A R B I T R A T I O N 


Employer,
  :



  :            D E C I S I O N

and

  :



  :

CONTINENTAL WESTERN 
  :

INSURANCE COMPANY
  :



  :


Insurance Carrier,
  :


Defendants.
  :             

   Head Note No. 1803

_____________________________________________________________________

STATEMENT OF THE CASE

Claimant, Fred Campbell, has filed a petition in arbitration and seeks workers’ compensation from USA Staffing, Inc., Inc., employer, and Continental Western Insurance Company, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on November 5, 2002, in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 22; defendants’ exhibits A through G; as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

1. Whether the claimant’s exhibit showing medical expenses should be admitted.

2. Whether the claimant sustained an injury arising out of and in the course of employment on November 28, 2000.

3. Whether the injury was a cause of any temporary or permanent disability.

4. The commencement date for any permanent partial disability benefits awarded.

5. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27. 

6. Whether the claimant is entitled to penalty benefits. 

7. The correct rate of compensation.  

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant, Fred Campbell, at the time of the hearing was 46 years old.  The claimant began working for USA Staffing, Inc., a temporary employment service, in September of 2000.  For the entire time he worked for USA Staffing, Inc., the claimant was assigned to work at the Polk County Convention Center in Des Moines, Iowa.  His duties included setting up and tearing down exhibits for events at the Center, as well as maintenance and custodial duties.  

The claimant has a long history of diabetes, which he describes as under control, as well as prior diagnoses of hypertension, pancreatitis, Hepatitis C, and depression.  The claimant feels his diabetes is under control because he does not have to take insulin for it.  He was taking Glucophage and Glipizide.  The claimant had prior numbness in his legs, but no problems with his feet before the alleged date of injury.

On November 28, 2000, the claimant was working outdoors at the Convention Center cleaning pigeon droppings off the sidewalk with a power sprayer.  The claimant testified that the sprayer leaked and he became very wet.  The claimant was wearing rubber boots provided by the employer.  The claimant found that the boots did not fit, were in poor condition, and smelled moldy.  The claimant wears a size 13 shoe, but the boots were only sizes 11 and 12.  The claimant could not put the boots on over his shoes, and as a result, he had only his stockings on his feet inside the boots and the boots rubbed against his toes.  Bruce Moore, the claimant’s supervisor, testified that the boots provided at the Convention Center were not smelly or unclean, but acknowledged that they were inspected at most only once annually. 

The claimant used the power washer about one hour before it malfunctioned, then he waited outside another half hour for his supervisor to come look at the machine.  After it was running again, the claimant used it some more before it broke down completely.  The claimant states he was outside in the cold air from about 9:00 a.m. to 1:30 p.m.  The claimant recalls that the weather was very cold that day, below freezing, and he recalled a weather report indicating a wind chill of 13 below zero.  However, weather reports submitted by the employer show that at 1:30 p.m. on November 28, 2000, the temperature in Des Moines was 45 degrees with a 7 mile-per-hour wind.  Earlier in the day, at 9:00 a.m., when the claimant states he began the power washing, the temperature was 27 degrees with mist.  

In the next few days, the claimant began to experience problems with his toes, especially the fourth toe on the left foot.  On December 3, 2000, he went to Broadlawns Medical Center for medical services, and was given two prescriptions.  The claimant reported his foot problems to his employer on December 5, 2000 (about one week after the incident), and on December 11, 2000, he completed a written report describing a left foot infection from the boot rubbing on his toes and possibly from a fungus in the boot.  (Exhibit 20, page 54)  

On December 17, 2000, the claimant was visiting family members in Burlington, Iowa, when the problems with his left foot became so severe he went to the emergency room.  The examination revealed swelling in both feet in the toe area, as well as a swollen left ankle and foot.  (Ex. 13, p. 30)  The claimant’s fourth toe on the left foot was found to have gangrene, and an amputation of the toe was performed on December 18, 2000.  (Ex. 15, p. 33)  The doctor felt that further toe amputations might be necessary.  (Ex. 15, p. 33) 

Back in Des Moines, the claimant was seen by Dr. Minervini on December 28, 2000.  Dr. Minervini was not able to state the cause of the condition but felt it could have been caused by an infection secondary to the claimant’s diabetes.  (Ex. F)  

The insurance carrier for the employer concluded that the claimant’s amputation was the result of his diabetes and not work conditions, based on prior abscesses of both shins, chronic numbness of both feet, and complaints of left ankle swelling in August of 2000.  (Ex. 22, p. 57) 

The claimant’s toes continued to worsen, and eventually all of the toes of the left foot were amputated.  (Ex. 18; Ex. D) 

The claimant now wears a left foot prosthesis to help him walk, but he needs to use a cane.  He cannot run, jump, or kneel. 

The doctor who performed the amputation in Burlington, Dr. Lee, concluded that many factors caused the infections and gangrene that led to the amputation of the claimant’s toe, among them wearing the tight boots in cold weather on November 28, 2000.  (Ex. 16, p. 35)  Dr. Lee felt the boot incident was a “major component” in the chain of events leading to the amputation, along with the claimant’s diabetes.  (Ex. 16, p. 36)  

The claimant underwent an independent medical examination by Dr. Justin Ban.  Dr. Ban concluded that the boot incident on November 28, 2000, was the cause of the claimant’s injury to his toes.  (Ex. 18, p. 48)  Dr. Ban felt that the diabetes was the underlying cause, but that the infections and amputations would not have occurred if the claimant’s foot had not been exposed to cold temperatures and improper footwear, and assigned the claimant permanent partial impairment of 57 percent of the left foot, and an additional 3 percent of the body as a whole for pain.  Dr. Ban’s conclusions were based on the claimant being exposed to sub-freezing temperatures.  
Dr. Paul From also examined the claimant in September of 2002.  He found that the claimant’s fourth toe problem spread to his other toes, and that the claimant’s diabetes was poorly controlled, although there had been improvement in the claimant’s hemoglobin levels.  (Ex. D, pp. 2-4)  Dr. From noted that the claimant told him the temperature on November 28, 2000, was minus thirty degrees wind chill.  Dr. From concluded there were little or no causal connection between the claimant’s work activities on November 28, 2000, and his subsequent foot problems.  

Prior to the alleged date of injury, the claimant had previous problems with his feet.  In August and September of 1996, Dr. Glass noted that the claimant’s diabetes was “somewhat out of control”, and that the claimant was experiencing numbness and a burning feeling in both of his feet.  (Ex. E, p. 6)  Dr. Glass attributed the foot pain to possible polyneuropathy secondary to diabetes.  (Ex. E, p. 8) 

Contrary to the claimant’s assertion that he has always had his diabetes under control, the medical records indicate that in 1999, he was placed on insulin following a hospitalization for alcoholic pancreatitis.  (Ex. E, p. 17)  His blood sugar was elevated, but showed improvement after the use of the insulin.  However, by November of 1999 the claimant stopped taking insulin.  (Ex. E, pp. 19-20)  On an application for social security benefits filed in January of 2000, the claimant stated he was unable to work due to diabetes mellitus with peripheral neuropathy, peripheral vascular disease, bilateral carpal tunnel syndrome, Hepatitis C, depression, and hypertension.  
REASONING AND CONCLUSIONS OF LAW

The first issue in this case is whether the claimant’s exhibit showing medical expenses should be admitted.  At the hearing, the claimant offered copies of various medical expenses.  Some of these expenses had previously been provided to the employer through discovery, but some had not.  The employer does not object to the admission of those that were previously provided by discovery, other than to object that the services were for an alleged injury defendants contend is not work related.  Some of the documents refer to braces for claimant’s right as well as left foot.  They also include a Recipient History Profile showing Medicare/Medicaid payments to the claimant. 

The claimant acknowledges that the exhibits were not made available to the employer until the day of the hearing, and that the claimant’s attorney obtained them the day before the hearing.  Although the claimant argues the he is entitled to these expenses, he offers no reason why they were not provided to the employer until the hearing itself even though all medical expenses had previously been requested by the employer through discovery.  

The claimant’s proffer of the medical expense documents at the hearing violates the hearing assignment order in this case as well as our rules of discovery.  The last minute offer of the exhibits is found to be prejudicial to the employer, and the employer has properly objected.  The employer is deprived of all opportunity to investigate the charges and determine whether they are related to the work injury or some other cause.  It is not incumbent on the defendants to try and remove the prejudice caused by the late offer of the exhibits by addressing them in their post-hearing brief; the defendants are entitled to receipt of the exhibits the claimant intends to rely on in advance of the hearing so they can adequately prepare to rebut them if necessary.  No reasonable excuse for their late production has been offered by the claimant.  

The employer does not object to Dr. Gadderon’s anesthesia bill for $668.62; Broadlawns’ Medical Center bill for $15,317.71; and a bill from Great River Medical Center totaling $6,478.27.  All other medical exhibits offered at the hearing that were not previously provided to the employer through discovery will not be admitted into the record.   

The next issue is whether the claimant sustained an injury arising out of and in the course of employment on November 28, 2000.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).  Unrebutted expert medical testimony cannot be summarily rejected.  Leffler v. Wilson & Company, 320 N.W.2d 634 (Iowa App. 1982), Poula v. Siouxland Wall & Ceiling, 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).


Dr Ban has causally connected the claimant’s infections and amputations with the work incident of November 28, 2000.  Dr. Ban was well aware of the claimant’s history of diabetes, and acknowledges that the diabetes made the claimant pre-disposed to and susceptible to infections.  However, Dr. Ban nevertheless feels the work conditions of November 28, 2000, were the precipitating factor that led to the infections and resulting amputations. 

Dr. From finds it unlikely that the work incident of November 28, 2000, led to the amputations.  Dr. From places great emphasis on alleged discrepancies between the temperatures reported to him by the claimant and the actual temperature.  However, the discrepancies may not be intentional.  It is noted that a wind chill of “thirteen degrees” below zero, as described by the claimant, and “thirty degrees” below zero, as noted by Dr. From, sound very much alike and Dr. From might well have simply misheard the claimant.  In addition, it would appear that the cramped condition of the claimant’s toes inside the too-small boot, and the possible presence of fungus inside the boot, contributed to the resulting infection as well as the cold temperatures.  It seems unreasonable to conclude that the claimant’s toe infections and amputations did not result from the work incident simply because Dr. From thinks the claimant said it was thirty degrees below zero, when it may have been thirteen degrees below zero instead.  Yet, Dr. From gives little other rationale for his conclusion.

Dr. Lee also felt, as Dr. Ban did, that the claimant’s work incident on November 28, 2000, was a substantial cause of his infections and amputations.  Dr. Lee was not a one-time examiner; rather, he was the physician who performed the claimant’s amputation of his fourth toe on his left foot.  He was able to observe firsthand the claimant’s injury.  Dr. Lee was also aware of the claimant’s diabetes, and yet he felt the work incident was the aggravating event that led to the infections and amputations. 

The claimant is not required to show that the work injury was the sole cause of his present condition.  He is only required to show that it was a substantial cause.  Dr. Lee was the surgeon who performed the initial amputation and had the opportunity to see the claimant’s injury internally, and to examine him close in time to the work incident.  Dr. From placed undue emphasis on the discrepancy in the temperature, and very possibly misunderstood the claimant’s statement as to the temperature.  Greater weight will be given to the opinions of Dr. Ban and Dr. Lee.  It is found that the claimant has shown that on November 28, 2000, he suffered an injury arising out of and in the course of his employment, and that his later infections and amputations were caused by that work injury.

The claimant is entitled to permanent partial disability benefits for the injury to his left foot.  

The right of an employee to receive compensation for injuries sustained is statutory.  The statute conferring this right can also fix the amount of compensation payable for different specific injuries.  The employee is not entitled to compensation except as the statute provides.  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Compensation for permanent partial disability begins at termination of the healing period.  Section 85.34(2).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983); Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 95 (1960).

As the claimant has shown that he has a 57 percent permanent impairment of his left foot, he is entitled to 85.5 weeks of benefits.  The commencement date for payment of permanent partial disability benefits is the date the claimant reached maximum medical improvement, August 8, 2001, as found by Dr. Ban.  (Ex. 18, p. 48) 

The claimant was unable to work due to his work injury from December 3, 2000, through August 8, 2001, when he was found to be at maximum medical improvement.  The claimant is entitled to healing period benefits for this period of time. 

The claimant is also entitled to an order directing the employer to pay any medical expenses properly admitted into the record that are causally connected to the work injury of November 28, 2000, pursuant to Iowa Code section 85.27.  Although the causal connection of the claimant’s medical expenses has been determined by the above analysis, the employer also disputed whether some of the medical services were authorized.  However, the employer did not present any argument on this issue in its brief.  It appears the only unauthorized expenses were the emergency services, surgery and hospitalization the claimant obtained at Burlington, Iowa.  The employer concedes the admissibility of the exhibits pertaining to the Great River Medical Center in Burlington, although disputing their causal connection to a work injury.  Those services and resulting surgery were clearly necessitated by the compensable work injury and they will be awarded along with the other medical expenses connected with the work injury. 

It is also noted that although the rate of compensation was listed as a disputed issue, neither party addressed this issue in its post-hearing brief.  The only evidence provided on the claimant’s gross wages is Exhibit 21, pp. 55-56.  The claimant has excluded three weeks of the claimant’s wages from the calculation of rate because he terms them unrepresentative, yet the reason they are not representative is not given.  However, the defendants have not offered any contrary evidence of the claimant’s earnings.  The hearing report indicates that the defendants maintain the correct rate is $154.98, but no explanation at how this figure was arrived at has been provided.  The claimant is found to have carried his burden of proof to show his correct rate of compensation by a preponderance of the evidence, and the rate is found to be $167.58. 

The final issue is whether the claimant is entitled to penalty benefits. 

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:

(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.

(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.

(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 

(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.

(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).


When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001)
In this case, the claimant had a long history of diabetes, with symptoms that included problems with his legs and feet, although not his toes.  He had prior abscesses and swelling of the feet and shins.  His diabetes was not always under control, and infections, gangrene, and amputations are sometimes the result of poorly controlled diabetes.  The employer had a good faith reason to dispute the causal connection of the claimant’s infections and amputations to his work activity on November 28, 2000, and no penalty is appropriate. 
ORDER 

THEREFORE IT IS ORDERED:

That defendants shall pay unto the claimant healing period benefits from December 3, 2000, until August 8, 2001, at the rate of one hundred sixty-seven and 58/100 dollars ($167.58) per week.

That defendants shall pay unto the claimant 85.5 weeks of permanent partial disability benefits at the rate of one hundred sixty-seven and 58/100 dollars ($167.58) per week from August 8, 2001.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the claimant’s medical expenses as set forth in this decision.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to the defendants.

Signed and filed this __3rd__ day of December, 2002.

   ________________________







   JON E. HEITLAND
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