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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LORI COOPER,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                         File No. 5007555

PRAIRIE ESTATES D/B/A
  :

PLEASANT VIEW CARE CENTER,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                          D E C I S I O N

and

  :



  :

IOWA LONG TERM CARE RISK
  :

MANAGEMENT ASSOCIATION,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Lori Cooper, claimant, has filed a petition in arbitration and seeks workers’ compensation benefits from Prairie Estates d/b/a Pleasant View Care Center, employer, and Iowa Long Term Care Risk Management Association, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on August 20, 2004 in Sioux City, Iowa.  The record in the case consists of defense exhibits A through E; joint exhibits 1 through 22; as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

1. Whether the alleged injury is a cause of permanent disability.

2. The extent of the claimant’s entitlement to permanent partial disability benefits.

3. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Lori Cooper, age 46 at the time of the hearing, has a high school diploma.  She also attended Iowa Lakes Community College, where she obtained a licensed practical nurse (LPN) diploma in 1991.  

The claimant has worked mostly in nursing homes.  She worked for a nursing home in Spencer for about a year, and another in Milford for about a year also.  She then worked at a second nursing home in Spencer for about five years.  

When her husband was transferred to Sioux City, the claimant began working for the defendant employer as an LPN.  Her duties included administering medications to residents, doing resident assessments, and general care.  Eventually, in 2000, she was offered a position in Quality Assurance.  This was a less physical job that involved computer work. 

On February 15, 2001, the date of alleged injury, the claimant was working in her office, sitting at a desk chair.  When she turned in the chair, the back of the chair broke.  The claimant fell over, but was caught by a coworker.  The claimant felt a stabbing pain in her low back, as well as pain in her left leg.   

The claimant saw Kimberly Neuharth, M.D., at the local emergency room.  She was given pain medication and x-rays were taken.  She was off work for a time, and underwent physical therapy until April 5, 2001.  The claimant continued to experience pain in her leg, especially when she did lots of walking.  She returned to work at reduced hours at first, then full duty.  (Exhibit C) 

The claimant had been having trouble handling the care planning part of her job duties, and while she was absent from work the employer hired someone else to do that job.  When she returned, she was offered a job at the assisted living area, but she declined because the job would involve too much bending.  She then took a job again doing LPN duties in April 2001. 

About two months after returning to LPN work, the claimant again experienced pain.  In August or September 2002, the claimant called in sick due to back pain.  She was asked if the pain was from her work injury, and she said yes, although she had not had any medical treatment for that condition for about a year and a half.  

Dr. Neuharth gave her anti-inflammatories, but these offered the claimant little relief.  

The claimant also saw Brian McCloy, D.C., on her own.  Dr. McCloy found the claimant’s back condition to be causally related to her work injury, and assigned a five percent permanent partial rating of impairment.  (Ex. 16, p. 2)  He also felt she should limit her standing and walking, and no bending forward or twisting from side to side.

The claimant was then sent to see Douglas Martin, M.D., an occupational health physician, in November 2002.  He recommended an epidural flood, which was done three times.  This did offer relief to the claimant.  In December 2002, Dr. Martin found the claimant at maximum medical improvement, and released her from care with no ratings of permanent impairment, and no permanent restrictions.  (Ex. C, p. 2; Ex. 20, p. 2) 

The claimant was examined by Timothy Hainds, M.D., and was given a diagnosis of low back pain with radiculopathy bilaterally, left greater than right probably in the S1 nerve area, and a secondary diagnosis of myofascial pain syndrome.  (Ex. 9, p. 2) 

The claimant gave notice she was quitting to take a job at a care center in Onawa, which paid better.  However, a staff shortage developed there and the claimant found herself doing a lot of walking.  In addition, her father was ill.  She called in on one occasion to say she would not be at work because she had to care for her father, and her absence was not excused.  She was terminated at a result. 

On February 28, 2003, she began her current job, which is also an LPN position, at Morningside Care Center.  She has worked there about a year and half.  She states although she still has pain when she works, she needs the job.  She earns about $15.00 per hour now, about $1.00 per hour more than when she was injured.  She does many of her duties standing, as sitting causes her leg to go numb, and she avoids pushing a medication cart.  Her current employer recently offered her a data entry job but it only paid $9.00 per hour and was only for six hours per day. 

For a brief time, she also worked as an LPN for Sunrise Retirement Community, but quit because she could not get enough work hours.  Her later employers were not told of her back condition when she was hired, and do not know yet today. 

While she was off work, she had no pain.  Once she returned to work, she again had pain.  Her pain is still in her low back, and now it is also in her right leg.  Her leg also goes numb.  Before, the pain was in her left leg. 

In her personal life, she no longer can scrub floors on her hands and knees as she used to do.  She does not mow the lawn for fear of aggravating her condition.  She has sleep problems because of her back, and sleeps curled into a ball.  She cannot lie on her back. She can no longer play with her grandchild as she did before.  (Ex. A, p. 29)

She acknowledged that she has gone to Mexico for a week for her church, to do work such as painting ceilings with a long-handled brush.  She states she was able to do this work in spite of her back. 

Tom Audet, C.R.C., with MVR Consulting Services, conducted a vocational rehabilitation study of the claimant’s abilities.  He concluded that her job as an LPN requires bending and stooping, and the claimant has been advised not to do any bending and stooping in her work.  He concluded this precludes her from about 60 percent of all nursing positions in her area.  (Ex. 20, pp. 5-6)

CONCLUSIONS OF LAW

The first issue in this case is whether the work injury is the cause of any permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The medical evidence indicates that the claimant did suffer a permanent condition as a result of her work injury.  The condition has persisted, even after all treatment modalities have been tried and completed.  

The next issue is the extent of the claimant’s permanent disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant is 46 years old.  She has a high school diploma and a college degree in nursing, as well as many years of experience as an LPN.  

However, she also has a serious back condition that causes her pain when she performs nursing duties.  The claimant has been able to continue working in spite of her pain.  She has done so for financial reasons.  It is unknown how long into the future the claimant can continue to work with pain. 

The claimant has not suffered a loss of earnings.  In fact, she makes more per hour today than she did at the time of the injury.  When she left her employment with the employer, it was because she wanted to take a job that paid better and had better hours, not because of her injury.  Her back condition has not prevented her from finding other jobs in her field, but she has also kept her condition hidden from potential employers. 

Based on these and all other appropriate factors of industrial disability, it is found that as a result of his work injury, the claimant has an industrial disability of ten percent.  

The final issue is whether the defendants are responsible for the claimant’s medical expenses. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

As the claimant’s current medical condition has been found to be caused by her work injury, the defendants will be responsible for the claimed medical expenses, and for the claimant’s future medical expenses caused by the work injury.  This includes the services of Dr. McCloy performed to date, as those services were a reasonable attempt to treat the condition even though they were unauthorized.  However, future treatment by Dr. McCloy is not awarded in this decision. 

ORDER

THEREFORE, IT IS ORDERED:

That defendants shall pay unto the claimant fifty (50) weeks of permanent partial disability benefits at the rate of three hundred fifty-three and 63/100 dollars ($353.63) per week from September 11, 2002.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the claimant’s medical expenses.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this ___24th____ day of September, 2004.

   ________________________







   JON E. HEITLAND
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  COMPENSATION COMMISSIONER
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