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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JANICE LARSON,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 1262097

EATON CORPORATION,
  :



  :       A R B I T R A T I O N 


Employer,
  :



  :            D E C I S I O N

and

  :



  :

GAB,

  :



  :


Insurance Carrier,
  :


Defendants.
  :             Head Note Nos.:  1402.30; 2209

______________________________________________________________________

STATEMENT OF THE CASE

Janice Larson, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Eaton Corporation and its insurer, GAB Insurance, as a result of an injury she alleged sustained on October 1, 1999, that allegedly arose out of and in the course of her employment.  This case was heard and fully submitted in Council Bluffs, Iowa, on January 28, 2003.  The evidence in this case consists of the testimony of claimant; and claimant’s exhibits 1 through 7 and defendants’ exhibits A through D.  

At the hearing claimant made a motion to conform to proof to allege the injury date in this matter was October 1, 1999.  Claimant’s motion was not opposed by defendants and was orally approved.  

ISSUES

1. Whether claimant suffered an injury on October 1, 1999, which arose out of and in the course of employment;

2. Whether the alleged injury is a cause of temporary disability;  

3. Whether the alleged injury is a cause of permanent disability;

4. The extent of claimant’s scheduled member bilateral simultaneous disability;

5. The rate of compensation; and 

6. Whether defendants are entitled to a credit for weekly compensation paid. 

FINDINGS OF FACT

Janice Larson, claimant, began working for Manpower in June 1999.  She was assigned to work for Eaton Corporation, defendant-employer.  Eaton Corporation manufactures truck transmissions.  Claimant’s work initially included repetitive use of both hands operating an air-gun drill.

On June 23, 1999, claimant “desperately” needed to see Kevin Quinn, M.D.  Dr. Quinn’s office note on that day states that claimant complained of bilateral symptoms from the palms to the elbows, with numbness, throbbing pain and tingling, and an inability to sleep.  Dr. Quinn thought claimant might have carpal tunnel.  (Exhibit 4C, pages 2-3; Ex. A, pp. 2-3)  Claimant testified that she was concerned about the vibration of the tools and after visiting Dr. Quinn she began using gloves with padded palms.  

In August 1999, while still an employee of Manpower, claimant began the rear plate assembly job.  Claimant testified that this job required more use of her hands and her symptoms increased.  Claimant became an employee of Eaton Corporation on September 15, 1999.  (Ex. C, p. 26; Ex. D, p. 29)  From June 23, 1999 to October 1, 1999, claimant never missed work because of the conditions of her hands or arms and she did not have medical treatment during this time.  

On October 5, 1999, claimant was seen by William Tiemann, M.D.  Dr. Tiemann’s office note shows that claimant complained of bilateral hand pain up to the elbows, pain, numbness, tingling, and sleeping problems.  (Ex. 6A, p. 1)  Although claimant testified that her symptoms were worse in October 1999 than in June 1999, Dr. Quinn’s and Dr. Tiemann’s office notes show an injury date of July 1999.  (Ex. 6A, pp. 1-8)  Claimant testified she did not give him that date.  

Conservative treatment failed to totally relieve claimant’s symptoms.  (Ex. B, pp. 1-7)  An EMG on January 27, 2000, was abnormal with the left hand slightly worse than the right.  (Ex. 5A, pp. 1-2)  

On May 4, 2000, John McCarthy, M.D., performed right endoscopic carpal tunnel release surgery.  (Ex. 2E, p. 1)  On July 25, 2000, Dr. McCarthy performed left endoscopic carpal tunnel release surgery.  (Ex. 2E, p. 2)  On January 10, 2001, Dr. McCarthy wrote claimant’s attorney and stated:  “I apologize in that I cannot be more specific as to when the initial symptoms began relative to her carpal tunnel.”  (Ex. 2A, p. 1; Ex. A, p. 4)  Claimant continued to have pain and paresthesia.  (Ex. 3C, pp. 1-3; Ex. 1A, p. 1; Ex. 2G, pp. 1-10)  Dr. McCarthy then performed open surgical release of the carpal tunnels on the left on March 19, 2001, (Ex. 2E, pp. 3-4) and on the right on May 29, 2001.  (Ex. 2E, p. 5)  David Clough, M.D., had see claimant on December 26, 2000, for a consultation.  (Ex. 3C, pp. 1-3)  On June 25, 2001, Dr. Clough wrote claimant’s attorney and stated that based on the medical records he reviewed “the carpal tunnel syndrome occurred during her employment with Manpower Incorporated and was already under active treatment when her employment status changed to Eaton Corporation.”  (Ex. 3B, p. 2; Ex. A, p. 6)  On June 27, 2001, Dr. McCarthy wrote:  

It is therefore my feeling to a degree of medical certainty that Ms. Larson’s symptoms began in June and July 1999.  It is at this point that she developed significant carpal tunnel symptoms.  I think these symptoms progressed over work activities and it is a direct result of her initial symptoms that she ultimately came to surgery.

(Ex. 2B, p. 2; Ex. A, p. 9)

Claimant had a functional capacity evaluation August 31, 2001.  That evaluation shows that claimant reported an initial onset of symptoms in June 1999.  (Ex. 2C, p. 3; Ex. A, p. 12)  On September 6, 2001, Dr. McCarthy rated claimant’s impairment as 15 percent of the right upper extremity and 15 percent of the left upper extremity secondary to her bilateral carpal tunnel syndrome.  (Ex. 2G, p. 21; Ex. A, p. 15)  On September 17, 2002, Dr. McCarthy reiterated his letter of June 27, 2001, regarding the onset of symptoms.  (Ex. 2A, p. 3; Ex. A, p. 18)  

On September 24, 2002, Dr. Clough wrote to claimant’s attorney that the doctor did not feel he could make “a worthwhile contribution” regarding whether claimant’s injury was the responsibility of Manpower or Eaton.  (Ex. 3A, p. 1; Ex. A, p. 19)

On October 22, 2002, Michael McGuire, M.D., saw claimant for an independent medical examination.  Dr. McGuire opined that claimant suffered “an impairment of function as a result of her job related duties while in the employment of the Eaton Corporation.”  Dr. McGuire rated claimant’s impairment of five percent of each upper extremity.  Dr. McGuire did not offer a specific opinion whether claimant’s condition related to activities before or after September 15, 1999.  (Ex, 1A, pp. 1-2)

Claimant was paid temporary weekly workers’ compensation benefits for the periods May 4, 2000 through September 10, 2001, and 54 weeks of permanent partial disability by Manpower.  (Ex. D, pp. 30-42)  Claimant entered into a special case settlement with Manpower pursuant to Iowa Code section 85.35 and was paid $15,000.  (Ex. D, p. 42)  Apparently, Manpower had initially filed an agreement to pay benefits pursuant to Iowa Code section 85.21 but Manpower waived the right to be reimbursed when the special case settlement was agreed to.  Claimant testified that Manpower paid for her medical care and surgeries.  

CONCLUSIONS OF LAW

The dispositive issue is whether the claimant suffered an injury on or about October 1, 1999, that arose out of and in the course of her employment with defendant-employer, Eaton Corporation.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place, and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union Et. Al., Counties, 188 N.W.2d 283 (Iowa 1971).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

A personal injury contemplated by the workers' compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something which acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); Almquist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 35 (1934).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(5); Iowa Code section 85A.8.

When the disability develops gradually over a period of time, the "cumulative injury rule" applies.  For time limitation purposes, the compensable injury is held to occur when because of pain or physical disability, the claimant can no longer work.  McKeever, 379 N.W.2d 368.

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened, or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

“The commissioner is entitled to a substantial amount of latitude in making a determination regarding the date of manifestation since this is an inherently fact-based determination.”  Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824, 829 (Iowa 1992).   

Claimant has failed to meet her burden of proof.  The symptoms claimant reported on June 23, 1999, when she was an employee of Manpower were the same as the symptoms she reported on October 5, 1999, when she was an employee of Eaton.  Dr. Quinn suspected on June 23, 1999, that claimant might have carpal tunnel syndrome.  Claimant was eventually diagnosed and treated for bilateral carpal tunnel syndrome.  Claimant’s work activities changed somewhat in August 1999, but she worked for Manpower until September 15, 1999.  Claimant did these activities from August 1999 until September 14, 1999, while working for Manpower.  She did these duties for Eaton from September 15, 1999 to October 5, 1999.  She sought medical treatment on or about October 5, 1999, for her symptoms.  October 1, 1999 or October 5, 1999, was not the first time claimant had sought medical treatment for her condition.  No doctor attributed claimant’s condition or need for surgery for the period of work from September 15, 1999, when she first became an employee of Eaton, until October 5, 1999.  Drs. Clough and McCarthy felt claimant’s symptoms began in June or July of 1999.  Claimant has failed to prove that she suffered an injury on or about October 1, 1999, that arose out of and in the course of her employment.  The injury alleged here is a cumulative injury.  That injurious process had manifested itself before claimant became an employee of Eaton.  Claimant has not proved that she suffered a new injury on or about October 1, 1999.

It should also be noted that the Iowa Court of Appeals in an unpublished decision, Brown Bros., Inc. v. Thompson, Iowa Court of Appeals No. 1-24/00-498, filed April 27, 2001, has rejected the theory that the last injurious exposure concept applies to cumulative injury claims covered by Iowa Code chapter 85.  The injury alleged here would be covered by Iowa Code chapter 85.  Merely because claimant sought medical treatment for her condition after she began employment with Eaton does not mean that her injury arose out of and in the course of her employment with Eaton.  Claimant has not proved that her cumulative injury manifested itself after September 15, 1999.   

All other issues are moot.

ORDER

THEREFORE, it is ordered:

That claimant take nothing form this proceeding.

That claimant pay the costs of this matter.

Signed and filed this _____7th______ day of February, 2003.

   ________________________







   CLAIR R. CRAMER
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