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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JEFFREY J. PARRIS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                     File No. 5035537
GREENE COUNTY,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

IOWA MUNICIPALITIES WORKERS’
  :

COMPENSATION ASSOCIATION,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1800
______________________________________________________________________

STATEMENT OF THE CASE
Claimant, Jeffrey Paris, has filed a petition in arbitration and seeks workers’ compensation benefits from Greene County, employer, and Iowa Municipalities Compensation Association, insurer, defendants.
Deputy workers’ compensation commissioner, Stan McElderry, heard this matter in Des Moines, Iowa.
ISSUES
The parties have submitted the following issues for determination:
1.
The extent of disability from the injury of December 19, 2009 and whether it is limited to the left lower extremity or was industrial;

2.
Rate;

3.
Untimely Notice (back claim only)

4.
Medical Benefits; and

5.
85.39 examination.

FINDINGS OF FACT
The undersigned having considered all of the evidence and testimony in the record finds:
The claimant was 48 years old on the date of hearing.  He is a high school graduate, and has an Associate’s Degree in Criminal Justice from Des Moines Area Community College.  His prior work experience is largely in law enforcement.

          

The claimant suffered an injury arising of and in the course of his employment with Greene County on December 19, 2009 when he slipped and fell on ice.  That injury resulted in a left distal fibular fracture.  (Exhibit 3, page 78)  The defendants stipulated to the injury to the left lower extremity, but deny causation to the body as a whole (industrial).
The only permanent partial impairment rating in the record in reference to the claimant’s left lower extremity injury is from Charles Mooney, M.D.  Dr. Mooney opined a 9 percent impairment to the left lower extremity.  The claimant has no permanent work or physical restrictions resulting from the left lower extremity injury.  The rating of Dr. Mooney is accepted.
The next issue is whether the claimant suffered a body as a whole injury from the original scheduled member injury.  The claimant’s hearing testimony was clear and concise that his hip and back had been bothering him since the date of the leg fracture.  The first work documentation of a hip/back problem is when the claimant asked off from work on November 5, 2010, 11 months post-injury.
There is no medical documentation of a back or hip issue until September 1, 2010, over 9 months post-injury.  The first medical record of back or hip pain post December 19, 2009 is from the McFarland Clinic and refers to the symptoms being “present for 3 hours” and previous chiropractic treatment (pre-fracture injury).  (Ex. 1, p. 42)  On September 21, 2010 it is noted that “He is unaware of any injury or triggering event.”  (Ex. 1, p. 49)  It is difficult to reconcile testimony of hip and back pain since the fracture with a prior history of back pain, no mention of back or hip pain for over 9 months post-injury, and claimant’s statement to medical professionals on September 21, 2010 that he knew of no injury or triggering event.
No doctor or medical professional with complete medical records of the claimant herein opined that the hip and/or back pain was casually connected to the leg fracture injury.  Dr. Eric Jensen who provided much treatment to the claimant for the leg injury agreed to the following:  “that at no time prior to his release from care on 7/1/10 did Mr. Parris ever communicate back, hip or foot drop issues or symptoms. “  (Ex. 2, p. 75)  Dr. Todd Troll first states that “it would be difficult to medically relate the back and left leg complaints to the original injury of 9/1/09.”  (Ex. 4, p. 115)  With additional 
encouragement Dr. Troll then stated “it is certainly plausible that he could have twisted and wrenched his back. . . . ”  (Ex. 4, p. 120  Under such a record the claimant does not meet his burden of establishing a body as a whole injury from the leg fracture of December 9, 2009. 
Next is the claimant’s rate of pay for determining weekly rate.  On the date of injury the claimant was married, and entitled to 2 exemptions.  He was also salaried and yet received some overtime pay although it is not known how it was calculated, straight time or time and a half.  Thus the best evidence is the claimant’s salary which was $45,575.45 for 2009.  As such the weekly rate is $570.55.  Commencement is the date of MMI which is May 12, 2010.
All other issues are moot with the possible exception of an 85.39 exam, the costs of which are not contained in the record in enough detail for payment. 
ISSUES
The first issue is whether the injury is scheduled or industrial.
The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods. If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in  schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability.  "Loss of use" of a member is equivalent to "loss" of the member. Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 746 (1921). A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate subdivision of Code section 85.34(2). Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961). Pursuant to Iowa Code section 85.34(2)(u), the commissioner may equitably prorate compensation payable in those cases where the functional loss is less than 100 percent.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).
On the other hand, if it is found that the work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the Code section, the disability is considered an unscheduled disability to the body as a whole and compensated under Code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 997 (1983). Unlike scheduled member disabilities, the extent of unscheduled or industrial disability is determined by assessing the loss of earning capacity resulting from the work injury.  Diederich v. Tri-City R. Co., 219 Iowa 587, 593, 258 N.W. 899 (1935).  A physical impairment or restriction on work activity may or may not result in a loss of earning capacity.
The injury was found to be scheduled and limited to the left lower extremity as opposed to industrial.
The next issue is the extent of the claimant’s entitlement to permanent partial disability.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.   A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The Courts have repeatedly stated that for those injuries limited to the schedules  in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability”.  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66 year old case of Soukup v. Shores, 222 Iowa 272, 277; 268 N.W. 598, 601(1936):
“the legislature has definitely fixed the amount of compensation that shall be paid for specific injuries......and that, regardless of the education or qualifications, or nature of the particular individual or of his inability.......to engage in employment, ...the compensation payable...is limited to the amount therein fixed.”

Our Court has even specifically upheld the constitutionality of the scheduled  member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method;  the industrial method is used to evaluate an unscheduled disability.  Graves v. Eagle Iron Works, 331 N.W. 2d 116 (Iowa 1983); Simbro v Delong's Sportswear,  332 N.W. 2d 886, 887 (Iowa 1983);  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W. 2d 95, 98 (1960).
When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v Nevada Poultry Company, 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.   Moses v. National Union C.M. Co.,  184 N.W. 746 (1922).  Pursuant to Code section 85.34 (2) (u) the industrial commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Company, 164 N.W. 2d 84 (Iowa 1969).
Evidence considered in assessing the loss of use of a particular scheduled  member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup v. Shores Co., 222 Iowa 272, 268 N. W. 598 (1936).  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co.,  232 Iowa 421, 4  N. W. 2d 339 (1942).
The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup v. Shores, 222 Iowa 272, 268 N.W. 598 (1936).
I found that the claimant suffered a 9 percent permanent loss of use of his lower extremity due to the December 19, 2009 injury.   Based on such a finding, the claimant is entitled to 19.8 weeks of permanent partial disability benefits under Iowa Code section 85.34(2)(o), which is 9 percent of 220 weeks, the maximum allowable weeks of disability for an injury to the leg in that subsection.
ORDER

Therefore it is ordered:
That the defendants pay claimant nineteen point eight (19.8) weeks of permanent partial disability commencing May 12, 2010, at the rate of five hundred seventy and 55/100 dollars (570.55).

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code Section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

Defendants shall receive credit for all benefits previously paid.

Costs are taxed to the parties jointly pursuant to 876 IAC 4.33.
Defendants shall file subsequent reports of injury as required by the agency.

Signed and filed this ___19th______ day of June, 2012.

   ________________________





                     STAN MCELDERRY





      DEPUTY WORKERS’ COMPENSATION






            COMMISSIONER

Copies to:

John D. Jordan

Attorney at Law

PO Box 219

Boone,  IA  50036

john@jordanmahoney.com
Ryan Clark

Attorney at Law

505 Fifth Ave., Suite 729

Des Moines,  IA  50309

rclark@pattersonfirm.com
SRM/dll

6 IF  = 7 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


