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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DELMAR NELSON,
  :



  :                      File No. 5011581


Claimant,
  :


  :                      R E H E A R I N G 

vs.

  :



  :                       D E C I S I O N

JOHN DEERE DES MOINES WORKS,
  :



  :                      


Employer,
  :


Self-Insured,
  :                           


Defendant.
  :



  :                    Head Note No.:  1803

______________________________________________________________________

The claimant has filed a motion for rehearing the arbitration decision filed December 28, 2004. 

The claimant seeks rehearing on the issue of entitlement to healing period benefits.  The claimant worked for John Deere for 30 years, then voluntarily took a retirement pension in 2002.  

The claimant later underwent three surgeries related to his work injuries.  He had a right shoulder surgery on October 25, 2002.  He claims healing period benefits for October 25, 2002 through December 17, 2002, based on the physician’s estimate of a six‑week recovery period. 

He later underwent a carpal tunnel release procedure on the left on October 13, 2003.  This was followed by a carpal tunnel release procedure on the right on November 19, 2003.  He was found to have reached maximum medical improvement from both surgeries on January 5, 2004. He seeks healing period benefits from October 13, 2003 through January 5, 2004.

The claimant did work for a time after his retirement from Deere.  He worked for McKinney Trucking beginning in January 2003, up until he left for his surgery in October 2003.  When he returned after his recovery period, he found that his job had been filled by a family member of the employer. 

Clarification is needed to rebut the statement that the arbitration decision held that being retired prohibits entitlement to healing period benefits.  It did not.  Retirement status does not as a matter of law prevent entitlement to healing period benefits. 

However, under the record of this case, a factual finding was made that at the time of his recovery from surgeries, the claimant had chosen to retire from his job with John Deere and was not compelled to retire by his injuries.  Although the claimant asserted he intended to keep working beyond the entitlement to a 30‑year pension, the undersigned made a factual determination based on his demeanor that the statement was unconvincing.  No doctor advised him to quit his job at John Deere because of his injuries. He was being accommodated in his job at the time he chose to retire from Deere, and testimony indicated that accommodation could have continued indefinitely.  But the claimant instead chose to retire from Deere and accept the pension. 

It is true that although the claimant retired from Deere, he did not retire completely from the work force, and in fact he did work for McKinney trucking for ten months.  However, other than that job, he has not worked anywhere else, he has not utilized the employment services of Iowa Workforce Development, he has not consulted a vocational rehabilitation agency, or made any other concerted attempt to find alternative employment.  This supports the conclusion that he is not only retired from Deere but is now retired from the workforce voluntarily. 

The claimant himself in his motion asserts that in order to be entitled to healing period benefits, the claimant must affirmatively answer the question “does the injury prevent the worker from working”?  The answer here is no.  The claimant could have continued working at John Deere with the accommodations he had well beyond his 30‑year pension entitlement date.  Instead he chose not to.  Although now in hindsight he asserts he would have liked to keep working until age 59, that is speculation and the undersigned finds it unconvincing, especially in light of the accommodations, the lack of a physician’s recommendation that he retire, etc. 

To the extent his work injuries did play some role in his decision to retire from Deere, their effect is compensated in the award of industrial disability.  It does not extend into the indefinite future entitlement to healing period benefits.  His first period of recovery from surgery was after he left employment with Deere.  He retired in August 2002, and his first surgery, to the shoulder, was in October 2002.  Although it may well have taken six weeks to recover from that surgery, he did not miss work with Deere because he had voluntarily left his employment with Deere at the time of his first surgery.  His surgery did not prevent him from working those six weeks; his earlier voluntary retirement did.  He was not working those six weeks, whether he had a surgery or not; if the surgery had not occurred, he still would not have worked during those six weeks.  He is not entitled to healing period benefits for that period of recovery.

However, during the time of his second and third surgeries, he was employed with McKinney Trucking.  The claimant began working for McKinney in January 2003, and his carpal tunnel surgeries were in October and November 2003.  He was working during that period and he did miss work with McKinney Trucking due to his surgeries.  Did the injury “prevent the worker from working?” The answer here is yes.  The claimant has shown entitlement to healing period benefits for the period October 13, 2003 

through January 5, 2004.  The original arbitration decision was in error in this regard and is hereby amended to order the defendants to pay to the claimant healing period benefits from October 13, 2003 through January 5, 2004, at the rate of $664.16 per week. 

All other aspects of the arbitration decision remain unchanged. 

Signed and filed this ____18th_____ day of January, 2005.

   ________________________







  JON E. HEITLAND






                       DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Channing L. Dutton

Attorney at Law

1200 Valley West Dr., Ste. 500                  

West Des Moines, IA 50266-1906 

Mr. Joseph A. Quinn

Attorney at Law

700 Walnut St., Ste. 1600                       

Des Moines, IA 50309-3899 

JEH/pjs
