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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RICKY SNIDER,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                         File No. 5002780

IOWA VETERANS HOME,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

STATE OF IOWA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Ricky Snider, claimant, has filed a petition in arbitration and seeks workers’ compensation from Iowa Veterans Home and the State of Iowa, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on July 21, 2003 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 11; defense exhibits A through C; as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

1. Whether the claimant sustained an injury arising out of and in the course of employment on January 26, 2002.

2. Whether the alleged injury is a cause of temporary disability.

3. Whether the alleged injury is a cause of permanent disability.

4. Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

5. The extent of the claimant’s entitlement to permanent partial disability benefits.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Ricky Snider, age 42 at the time of the hearing, works for the Iowa Veterans Home in Marshalltown, Iowa as a certified nurses’ aide.  He is a high school graduate, has military experience in the army, and previously worked as a nurses’ aide, as a hog buyer and as a construction worker.  He has taken some welding courses at a community college. 

The claimant’s duties at the Iowa Veterans Home included personal care of residents, including dressing and undressing them.  On January 26, 2002, the claimant was assisting a large male resident out of his night clothes in order to dress him for the day, when the claimant felt a sharp pain in his low back, which radiated up his back.  When the claimant attempted to walk, he also felt pain in his leg.  The claimant left work that day due to the pain.  He returned the next day.  

The claimant had a history of prior back pain.  In 1998, he recalls having back pain.  He underwent physical therapy at that time. 

In July or August 2001, he remembers driving with his wife and feeling low back and left leg pain.  An August 22, 2001 MRI showed degenerative changes at the L4-5 and L5-S1 levels and a degenerative disk herniation at L5-S1.  (Exhibit 7)  The claimant underwent injections and physical therapy.

In January of 2002, the claimant again sought medical treatment for his back, with Douglas Cooper, M.D.  An MRI conducted on January 22, 2002 (four days before the alleged work injury) showed a degenerative disk herniation at L5-S1 similar to the August, 2001 test.  (Ex. 6)  The claimant also underwent another steroid injection around January 21, 2002. 

After his work injury on January 26, 2002, the claimant underwent a third MRI on January 30, 2002, which this time showed a large herniated disk at L5-S1.  (Ex. 5)

The claimant testified that the pain he felt on January 26, 2002, was in the same part of his back as his prior problems, but this time the pain went up his back as well and was more severe.  The claimant stated the pain also went down his leg and he had a hard time breathing.  He states he never felt that kind of pain before.  When the injury occurred, the claimant was able to complete dressing the patient, as well as one or two others, but with difficulty.  

The claimant reported his injury and filled out paperwork for it.  He went home and laid down, took Ibuprofen and put ice on his low back.  The next day at work, the claimant avoided lifting but worked a full shift.  

The claimant tried to return to see Dr. Cooper, but he was not available.  The claimant was in severe pain so he asked to see any doctor, and was seen by Robert S. Young II, M.D., who took him off work.  Dr. Young indicated the MRI showed that his back was worse than it was before, and that he now needed surgery.  Dr. Young set up an appointment with Dr. Cooper, as Dr. Young does not do back surgeries. 

The surgery was scheduled, then cancelled because the insurance carrier would not authorize it.  The surgery was later re-scheduled and submitted to the claimant’s health insurer.

On February 4, 2002, the claimant was taken off work by Dr. Young. 

On February 5, 2002, the claimant lifted a 40 or 50 pound bag of water softener salt from a pile into a shopping cart.  He had someone else load it into his truck and unload it at his home. 

At another time, the claimant did operate a skid loader while helping his brother remove debris, but the claimant testified this did not involve any lifting. 

On March 4, 2002, Dr. Cooper performed a laminotomy and a discectomy on the claimant.  (Ex. 1, p. 1 and Ex. 8, p. 5)  The claimant returned to work after about a week with a 20-pound lifting restriction with no lifting or bending.  These restrictions were lifted by April 15, 2002.  The claimant underwent physical therapy for two to three weeks, although there is a question whether he followed through with a home exercise program as directed.  

Dr. Young stated that the claimant’s spine injury is not work related.  (Ex. 1, p. 4) 

Dr. Cooper rated the claimant’s permanent physical impairment from the herniated disk as 10 to 13 percent of the body as a whole.  (Ex. 8, pp. 6-7) (deposition pages 21-22). 

Today, the claimant still works at the Iowa Veterans Home, performing the same duties and without restrictions.  He is able to lift patients but limits his lifting as much as possible.  At home, he is no longer able to engage in gardening, wrestling with his son, etc.  He is able to work on cars a little, but not for long periods of time.  He still has low back pain and pain into his left leg, but not as much as before the surgery. 

CONCLUSIONS OF LAW

The first issue in this case is whether the claimant sustained an injury arising out of and in the course of employment on January 26, 2002.

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant was performing his normal, assigned duties on January 26, 2002, when he experienced the pain in his back and leg.  Clearly, he was in the course of his employment.  

The evidence also indicates that it was the work duties that precipitated the pain; that is, it was the act of pulling on the patient’s clothing that caused the pain the claimant felt at that time.  The work injury arose out of the claimant’s employment. 

The next issue is whether the alleged injury is a cause of temporary or permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)  While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

The claimant definitely had a preexisting low back condition prior to his January 26, 2002 work injury.  However, his back condition before that date was confined to degenerative disk disease and resulting pain in his low back and legs.  Although this condition had required medical attention, injections, therapy, etc., it had not required surgery. 

This case is unusual in that we have the luxury of virtually “before“ and “after” MRI snapshots of the claimant’s back just before, and just after, the work injury.  The claimant’s first two MRIs showed no change in his back condition over a six-month period.  The third MRI, conducted one week after the second and just after the work injury, showed a herniated disk that was worse than before.  

The first and second MRIs did show a mild degenerative disk herniation at the L5-S1 level.  However, after the work injury, the third MRI showed a large herniation at the same level.  Both of the prior MRIs were considered “essentially normal.”  (Ex. 1, p. 4)  However, the third MRI compelled the need for back surgery.  Dr. Cooper explained that there is some variation on what is termed a herniation, and to him, the results of the first two MRIs, although they mention a hernation, actually represent a disk bulging.  It was only at the time of the third MRI that a definite herniation, with a floating free fragment, was observed.  Clearly something new and significant occurred between MRI number two and MRI number three.  That something was the work injury on September 26, 2002. 

Although indirectly phrased, Dr. Cooper says this herniated disk is work-related. (Ex. 8, p. 6) (Dep. p. 20)  

The claimant testified that Dr. Cooper’s note indicating that the claimant attributed his back pain to the salt bag incident is mistaken; that at most the claimant mentioned this incident as one possible cause for his back pain.  Significantly, the salt bag lifting incident did not occur until after the third MRI taken just after the work injury, and thus Dr. Cooper’s mention of this as a possible cause of his current condition will be given little weight. 

It is true the claimant had back problems before this injury.  But those problems became significantly worse after his incident.  The claimant is not required to show that the work injury is the only cause of his current back condition; he is only required to show that the work injury is a substantial cause of his current back condition.  The greater weight of the evidence shows that the claimant has carried his burden of proof to show that his January 26, 2002 work injury is a substantial cause of his current back condition, resulting in both temporary and permanent partial disability.  

The next issue is the extent of the claimant’s permanent partial disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant had back problems before the injury, but they became worse after the injury.  Today, he is able to work at his old job, performing all the duties of that job, without any restrictions.  He has a rating of permanent physical impairment of 10 to 13 percent of the body as a whole. 


Most of claimant’s work life has been as a nurses’ aide.  He is still able to perform the duties of that job.  If he were to apply for another job in that field, his rating of impairment would put him at a competitive disadvantage, but his lack of restrictions would not.  


The claimant has not suffered a loss of earnings as a result of his work injury.  His age does not prohibit retraining for another occupation, but this is not necessary as he is able to perform his old job.  His education level is appropriate for the work he does. 

Based on these and all other appropriate factors of industrial disability, it is found that as a result of his work injury, the claimant has an industrial disability of 20 percent.  

ORDER

Therefore it is ordered:

That defendants shall pay unto the claimant healing period benefits from February 4, 2002 to April 15, 2002, at the rate of four hundred five and 46/100 dollars ($405.46) per week.

That defendants shall pay unto the claimant one hundred (100) weeks of permanent partial disability benefits at the rate of four hundred five and 46/100 dollars ($405.46) per week from April 15, 2002.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the claimant’s medical expenses.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this __21st____ day of October, 2003.

   ________________________







   JON E. HEITLAND
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