ROBERTS V. CRANE VALVES

Page 11

BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

GARY ROBERTS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5005963

CRANE VALVES,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

PACIFIC EMPLOYERS INS. CO.,
  :



  :


Insurance Carrier,
  :             HEAD NOTE NO:  1100; 1803; 2500


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE 


Gary Roberts filed a petition in arbitration seeking workers' compensation benefits from Crane Valves, defendant-employer, and Pacific Employers Insurance Company, defendant insurance carrier, as a result of an alleged injury he sustained on May 14, 2002 which allegedly arose out of and in the course of his employment.  The case was heard and fully submitted in Oskaloosa, Iowa on February 3, 2004.  The evidence in the case consists of the testimony of claimant as well as claimant’s exhibits A through C, and defendants’ exhibits A through H.  

ISSUES 


The parties presented the following issues for resolution in the case:  

1. Whether claimant sustained an injury on May 14, 2002 which arose out of and in the course of his employment; 

2. Whether the alleged injury is the cause of permanent disability and whether claimant has sustained as a result any industrial disability; and

3. Whether claimant is entitled to medical treatment recommended by Richard Tyler, Ph.D.

After receiving the post hearing briefs, the issue of penalty benefits was raised by claimant.  The hearing report does not specifically mention this as an issue other than an issue of defendants’ denial of request for admissions.  Notwithstanding this, the prehearing conference report filed by the parties does list penalty benefits as a potential issue on the claim.  Therefore, the issue of whether penalty benefits should be imposed will also be an issue of the case.


The parties stipulated at the time of the alleged injury claimant’s gross weekly earnings were $670.81, he was single and entitled to two exemptions.  As a result, the correct weekly rate of compensation for this claim is $411.31.  The parties further stipulated the commencement date for any permanent partial disability benefits awarded will be May 14, 2002.  

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witness and considered the evidence in the record, finds that:


Gary Roberts, claimant, was born on June 13, 1956, making him 47 years old at the time of the hearing.  Claimant testified he did not complete the 10th grade and has not attempted to earn a GED since leaving school.  Claimant after leaving school became certified as a diesel technician. 


In the early 1970’s, claimant was working on a job sandblasting and painting bridges and sustained injuries as a result of a truck hitting him.  These injuries consisted of a fractured skull, injuries to his ribs and a broken leg.  It was claimant’s testimony he had no hearing problems or ringing in his ears as a result of this injury.  


Claimant began working for defendant-employer on August 22, 1974.  He worked for the employer for approximately five years shoveling sand, working in the employer’s core room and operating an overhead crane.  This period of employment ended when claimant was discharged for excessive absenteeism in 1979.  


Claimant thereafter worked for a concrete company which made concrete road culverts, and also helped a farmer do farm work.  He additionally worked as a diesel technician, worked for a tree service and drove a truck for a co-op.  It was claimant’s testimony that none of those jobs involved excessive noise exposure. 


Claimant returned to work for defendant-employer in 1991 and continues to work for the employer up to the date of the hearing.  


Upon his return to employment, claimant had a physical in 1991 and at that time he had no hearing problems or ringing in his ears.  


Claimant testified his first job upon his return to the employer was as a machine operator in the machine shop, which was separated by a wall from the employer’s foundry.  As a result, the noise in this area was not nearly as loud as it was in the employer’s foundry.  Claimant then became a core machine operator in the foundry and the noise level to which he was exposed increased.  The employer required claimant to wear ear protection in this area which he wore.  


Claimant continued to work various jobs in the foundry, a number of which involved being exposed to a great deal of noise.  He eventually became a maintenance person which he performed for 8 to 10 years.  This job involved claimant moving throughout the foundry maintaining and repairing machines. 


Although claimant was wearing ear plugs while doing this job, there were occasions, due to the noise in the plant, which required claimant to have a person, with whom he was communicating, stand directly in front of him and also on occasions in using a two-way radio on the job, had to pull one ear plug out of one ear to hear it.  


Claimant testified over time he developed a ringing and buzzing in his ears, which he first noticed in 1995.  Notwithstanding this, claimant continued to perform his regular job.  He was discharged by the employer on March 16, 2001 for excessive absenteeism which was related to his son’s medical condition as well as his own at that time.  It was his testimony that he had the permission of the employer to be absent on these occasions.  (Defendants’ Exhibit C, pages 11 through 12)  


On cross-examination claimant testified that at the time of this discharge, notwithstanding his having ringing in his ears, he had not seen a doctor for this condition nor was claimant under any work restrictions because of this condition. 


Claimant filed a prior workers' compensation petition alleging a date of injury of March 16, 2001 pertaining to hearing loss and also tinnitus.  


After claimant was discharged, he received unemployment benefits and when those benefits were exhausted, he then accepted other jobs, which did not expose him to any excessive noise levels.  Claimant grieved his discharge with the employer and eventually returned to the employer on February 4, 2002.  


Claimant was interviewed by Richard Tyler, Ph.D., Audiologist, and Professor and Director of Audiology at the University of Iowa, by telephone on two occasions in April 2002 and on May 12, 2002.  Dr. Tyler also was provided audiometric records from defendant-employer as well as a health history from the employer.  Dr. Tyler issued a report on May 14, 2002.  


Dr. Tyler noted claimant was exposed to impulsive noise at defendant-employer, which he stated is known to be more damaging than continuous noise.  Dr. Tyler also noted that although claimant wore hearing protection while working for the employer, there were occasions when claimant had to communicate with other employees on the radio which necessitated claimant removing his hearing protection to communicate on that radio.  Dr. Tyler also set forth that claimant at times had to raise his voice to communicate with other employees, which suggested that the noise was intense enough to produce noise-induced hearing loss or tinnitus.  (Claimant’s Exhibit A, page 2)  


Dr. Tyler also noted claimant had no family history of hearing loss or tinnitus and further that claimant’s parents who lived to 70 and 73, respectively, did not use hearing aids at the time of their deaths.  Dr. Tyler also set forth that claimant had minimal recreational noise exposure.  (Cl. Ex. A, p. 3) 


Based on Dr. Tyler’s determination that most of claimant’s employment noise exposure occurred while working for defendant-employer and that other factors were not sufficient to establish claimant’s hearing loss and tinnitus, he concluded that both were caused by the noise exposure claimant was confronted with at defendant-employer.  


Claimant’s hearing loss was at the high frequency levels but was insufficient to establish a compensable loss under the Iowa Workers’ Compensation law.  (Cl. Ex. A, p. 12)  However, Dr. Tyler went through an explanation as to rating claimant’s tinnitus impairment and as a result, assigned a 4.5 percent whole person impairment based on the tinnitus claimant was and is suffering from.  (Cl. Ex. A, pp. 10 and 11)  


Dr. Tyler further stated that claimant would require two hearing aids for his hearing loss and might benefit from counseling and relaxation therapy for his tinnitus.  (Cl. Ex. A, p. 13)  Dr. Tyler did opine claimant should not work around loud noise as a permanent work restriction and that claimant’s tinnitus was unlikely to improve.  (Cl. Ex. A, p. 13)  


Defendants sent claimant for an independent medical examination by Mark K. Zlab, M.D. who is an ear, nose, and throat specialist, on December 17, 2002.  Dr. Zlab set forth a history from claimant that was consistent with the history given by claimant to Dr. Tyler.  Other than claimant’s work as a diesel technician, claimant’s other employment was noted by Dr. Zlab to not involve a great deal of noise exposure other than claimant’s employment with defendant-employer.  (Def. Ex. A, p. 17)


Claimant was given an audiogram by Dr. Zlab which showed a mild to moderate high frequency sensorineural loss but was not sufficient to constitute a compensable binaural hearing loss.  Dr. Zlab opined the hearing loss found by the audiogram was the result of noise exposure.  (Def. Ex. A, p. 18)  


Dr. Zlab found claimant’s speech discrimination scores to be excellent but did indicate that tinnitus at times will allow for a five percent hearing loss based on speech discrimination being impaired by tinnitus.  (Def. Ex. A, p. 18)  


Dr. Zlab did not have available to him prior hearing tests and as a result, Dr. Zlab indicated he did not know that he could attribute claimant’s hearing loss to the 10 years of exposure claimant had at defendant-employer.  


Claimant continued to perform his job as a maintenance person in the employer’s foundry until the foundry closed on September 16, 2003.  At that time, claimant was offered a job as a machine shop operator, which he continues to perform up to the date of the hearing.  Claimant testified he is working full time at this job and is able to perform it.  Although the rate of pay is less than the job he had in maintenance, this change was due to the foundry closing and not due to the problems he has with tinnitus. 


Claimant testified that over the years the ringing has become louder and more consistent in his ears and at times it affects his concentration.  In his opinion this could affect his ability to hear machines that he may repair, to determine if those machines were running properly.  He testified this could affect his ability to be a diesel technician. 


Claimant testified that it was not until Dr. Tyler’s report that he first learned that the ringing and buzzing in his ears were related to his job.  

REASONING AND CONCLUSIONS OF LAW 


The first issue to be resolved is whether claimant sustained an injury which arose out of and in the course of his employment.  

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.


Although claimant had the ringing and buzzing in his ears for several years prior to the date of injury pled on this claim, May 14, 2002, claimant first was made aware by Dr. Tyler’s report of May 14, 2002 that it was related to his work with the employer in this case.  It was not until this report that claimant was issued an impairment rating and a work restriction was imposed.  Dr. Tyler has opined claimant’s exposure to noise at the employer was the cause of claimant’s tinnitus and although Dr. Zlab was unable to author an opinion concerning causation in this case, that appears to have been due to Dr. Zlab not being provided claimant’s prior hearing tests.  Dr. Zlab did opine that claimant’s tinnitus and high frequency hearing loss were the result of noise exposure.  It is concluded claimant has carried his burden of proof to establish that he sustained an injury which arose out of and in the course of his employment with defendant-employer and that based on this being a cumulative injury, claimant’s date of injury will be May 14, 2002 based on that date being when claimant was made aware that he had an injury and that the injury was caused by his employment.  


The next issue to be determined is whether the injury is the cause of permanent disability.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


Dr. Tyler has opined claimant does have a permanent impairment based on the tinnitus claimant is suffering from relating to the work injury.  Dr. Tyler has given a body-as-a-whole rating of 4.5 percent using his own system to determine the impact on claimant’s ability to work as a result of the tinnitus.  Claimant does not have a compensable hearing loss, as provided for in the Iowa Workers’ Compensation statutes.  Dr. Tyler has also issued a permanent work restriction of claimant not working around loud noise.  Claimant has testified that the tinnitus he has would have an impact on his ability to maintain machinery based on his inability to necessarily determine that a repaired machine was operating properly.  It is concluded claimant has established, based on Dr. Tyler’s report, that he sustained a permanent disability as a result of this work injury.  


The next issue to be determined is the extent of claimant’s industrial disability.  

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

At the time of the hearing, claimant was 47 years old.  He is not a high school graduate nor has he subsequently attempted to earn a GED.  Claimant is certified as a diesel technician.  Claimant was able to continue working for the employer in the foundry, notwithstanding the restriction imposed upon him by Dr. Tyler of not working around loud noise.  Dr. Tyler has offered an impairment rating which has been discussed previously.  Claimant’s present job with the employer involves a lower rate of pay, however, this was not due to claimant’s work injury but was due to the change of jobs required when the employer’s foundry was closed.  Claimant does have a work restriction which will have some impact on claimant’s ability to do the type of work he has done in the past.  After considering all of these factors, it is concluded claimant has sustained a five percent industrial disability based on this work injury. 


The next issue to be determined is whether defendants will be ordered to pay for the cost of hearing aids as recommended by Dr. Tyler.  The basis for the hearing aids was for hearing loss and not for claimant’s tinnitus.  Claimant’s claim is not based on hearing loss and, in fact, claimant does not have a compensable hearing loss claim.  It is concluded, therefore, that the hearing aids are not for the condition upon which this claim for benefits is based and, therefore, defendants will not be responsible for providing to claimant hearing aids for the high frequency hearing loss he has sustained.  


The other treatment modalities mentioned by Dr. Tyler were not stated to be treatment claimant should have, only that claimant might benefit from them.  This is not sufficient to order they be provided by defendants.  


In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

Claimant contends penalty benefits should be imposed in this case as there was no fairly debatable issue concerning claimant having permanent disability from this injury, and therefore, there was no reasonable factual dispute to deny benefits.  However, it is concluded that there was a fairly debatable issue concerning whether claimant sustained an injury arising out of and in the course of his employment on May 14, 2002.  Claimant testified to suffering from tinnitus since 1995 and had previously filed a workers' compensation claim alleging a prior injury date.  Therefore, it is concluded there was a fairly debatable issue on this claim and the request for penalty benefits is denied.

ORDER 


THEREFORE, IT IS ORDERED: 


That defendants shall pay claimant twenty-five (25) weeks of permanent partial disability benefits at the weekly rate of four hundred eleven and 31/100 dollars ($411.31) commencing on May 14, 2002.  


That all accrued benefits shall be paid in a lump sum. 


That interest shall accrue pursuant to Iowa Code section 85.30.


That the costs of this action shall be paid by defendants pursuant to rule 876 IAC 4.33. 


That defendants are not responsible for the payment of medical costs requested by claimant. 


That defendants shall file subsequent reports of injury as required by the agency.  

Signed and filed this _____23rd______ day of February, 2004.

   ________________________







 STEVEN C. BEASLEY






                       DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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