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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JAYANNA SMITH,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5041109

IOWA HOME CARE, LLC,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

BERKSHIRE HATHAWAY
  :

HOMESTATE COMPANIES,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                       Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Jayanna Smith, claimant, has filed a petition in arbitration and seeks workers’ compensation from Iowa Home Care, employer, and Berkshire Hathaway Homestate Companies, insurance carrier, defendants.

This matter came on for hearing before Deputy Workers’ Compensation Commissioner, Jon E. Heitland, on May 14, 2013 in Des Moines, Iowa.  The record in the case consists of joint exhibits 1 through 24; as well as the testimony of the claimant and Jennifer Holtorf.
ISSUES

The parties presented the following issues for determination:

1. Whether the alleged injury is a cause of permanent disability.

2. The extent of the claimant’s entitlement to permanent partial disability benefits.

3. Whether claimant is entitled to be reimbursed for the cost of a functional capacity evaluation.   

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant testified she lives with her parents and step-brothers.  She was 20 years old at the time of the hearing.  She graduated from high school in 2010.

Her work history includes working at a restaurant and coffee shop for a few months.  Her duties included waitressing, mopping and cleaning, etc.  The restaurant went out of business.  She does not feel she could do the bending and standing required in that job today.

She then worked at an Italian restaurant, doing the same duties.  She worked there about two months.  She does not feel she could do that job today, again due to the standing and walking.

She then worked at Quik Trip, where she stocked coolers, cleaned bathrooms, mopped and swept, lifted CO2 cartridges, and unloaded trucks as needed.  She worked there about a year and six months.  She does not feel she could do that job today because it had no breaks, and extensive standing and walking.

Claimant then worked at a Casey’s convenience store.  She was a full time clerk, and helped make pizzas and dough.  She feels she could not do the heavy lifting or prolonged standing required in that job. 

She began working in January, 2012, for defendant employer Iowa Home Care.  She started doing housekeeping, but later became a home health care worker.  The last time she did that work was April 23, 2012, the day of her injury.  The last full day she worked for Iowa Home Care was later.

On the date of injury, claimant was at a client’s house, helping a client into bed with a lift.  Putting the lift away in the shower, and while bending over, her foot slipped.  When she straightened up sharply, she felt a severe pain in her back.  This incident happened around 9:00 p.m. 

The next day she woke up stiff and sore.  She went to work at two clients’ houses, then informed her supervisor what happened.  She was asked to fill out an incident report.  The employer accepted this as a work injury, and chose to pay for her medical treatment. 

She was diagnosed with a back strain, and was put on light duty.  The employer had no light duty, and she was off work for two and a half weeks. 

The injury turned out to be more than a strain.  She had an MRI on May 8, 2012, which showed a bulging disc at L5-S1, as well as fluid.  (Exhibit 2, page 3)  She then went on light duty after her doctor, David Stilley, M.D., contacted the employer, but the light duty required her to sit in a chair and bend over to do filing.  She also worked on the handbooks, which required her to stand at a table to put them together, which was painful.   She does not feel the light duty was within her restrictions, as it required bending and standing. 

Claimant also went to physical therapy, hoping for relief.  She went for three weeks, but it was terminated by her doctor because it was not helping.  

Cassim Igram, M.D., concluded she did not need surgery, and that physical therapy should help her, but it was not scheduled.  Dr. Igram felt claimant had no permanent impairment and did not need any work restrictions.  These opinions were expressed by checking boxes in a letter prepared by defense counsel, rather than a narrative report.  (Ex. 5, pp. 11-12)

Lynn Nelson, M.D., also concluded she had no permanent impairment, and did not need restrictions.  Dr. Nelson did not examine claimant, but rather performed a records review only.  In the letter from defense counsel seeking Dr. Nelson’s opinion, defense counsel suggested his own opinion claimant needed no restrictions.  (Ex. 21, p. 70) 

However, Kurt Smith, D.O., a pain management specialist associated with Dr. Igram, did assign a rating of impairment.  He felt physical therapy should help her, but again did not schedule any physical therapy.  Dr. Smith gave her an impairment rating of five percent of the body as a whole, and felt she could perform medium category work, based on the functional capacity evaluation (FCE).  (Ex. 9, p. 32) 

However, Dr. Smith also signed a letter from defense counsel where he checked boxes indicating he changed his mind and felt claimant had no permanent impairment.  (Ex. 9, pp. 33-34)  Dr. Smith then expressed agreement with a statement prepared by claimant’s counsel indicating claimant’s maximum medical improvement date was September 12, 2012, that she had permanent partial impairment of five percent of the body as a whole, and she should have permanent work restrictions as recommended by the FCE.  (Ex. 9, p. 35)

Dr. Smith then recommended an independent medical examination, and Michael Jackson, M.D., performed the evaluation in February, 2013.  Dr. Jackson found claimant to have a two percent permanent partial impairment of the body as a whole, and he recommended permanent work restrictions of not lifting over 40 pounds, with occasional bending, kneeling, squatting, crawling and crouching.  (Ex. 13, p. 52)

She was also seen by John Kuhnlein, D.O., in March, 2013.  He agreed with Dr. Igram’s five percent rating, and also recommended permanent restrictions along the lines of the FCE.  (Ex. 14, p. 59)

Claimant actually underwent two FCEs.  The first one involved pushing and pulling weights.  Claimant explained she could not do those activities due to pain, but they insisted.  Claimant testified she gave her best effort.  However, that FCE was found to be invalid.  The FCE was conducted by Breanne Stuckey, PT, DPT, in August, 2012.  The FCE nevertheless found claimant to be able to do work in the medium category.  (Ex. 8)

Claimant’s attorney then set up a second FCE, conducted in January, 2013, which was found to be valid, and which recommended restrictions.  This FCE concluded claimant could only work in the light category.  The second FCE cost claimant $960.00, and she would like to be reimbursed.  (Ex. 11)

Claimant was paid weekly benefits for 25 weeks of about $267.00 per week.  She was paid for the five percent rating.  The last day she worked for Iowa Home Care was the day Dr. Stilley released her.  She has not worked there in 2013.

Her pain is in her lower back, buttocks and sciatica, with radiation down her right leg, with some pain in her left leg.  At times her legs will go numb when walking up or down stairs.  Her daily routine includes trying to sleep, as her pain disrupts her sleep at night.  She stays at home and watches television.  She calls in to work to let them know she cannot come in.  She can only sleep an hour and a half or two hours, then she has to get up and walk around the house until her pain “simmers down.”  She has difficulty finding a position that relieves her pain.  She stood during part of her testimony, to relieve her back pain.  She is then able to shift her weight from one leg to another.  She can only sit comfortably in a car for less than ten minutes.  At home she can sit longer, but still needs to get up and walk around.

She also has problems standing because she has to shift her weight constantly.  She has pain when walking long distances.  She can walk more than a block, but the pain level increases.  Standing or sitting are more painful than walking, because she can shift her weight while walking.

She has trouble lifting or carrying items.  She cannot lift a bag of cans from the grocery store, and needs assistance.  She can bend over at the waist but does not because it is painful.  Twisting causes pain in her lower back.  Stairways are a big problem for her, as she needs a handrail to pull herself up the stairs.  Putting too much pressure on her feet causes pain.  Going down stairs is harder, as the pressure of stepping down sends pressure and pain up her legs.

She can drive a car up to 15 minutes before she has to shift her weight and move around.  Driving across Des Moines is a strain.  She cooks, but standing at the oven for a long period of time is painful, so she has to have a chair.  She does some chores around the house, but she cannot do mopping anymore due to the pushing motion causing pain.  The same is true for vacuuming.  She does laundry, but her parents have to help her.  She moved back in with her parents a couple of months after her injury, due to the injury, and that is when they started helping her with her laundry. 

She had no problems with her back before her work injury.  She is still an employee of Iowa Home Care. 

She stated she has no social life, beginning about a month after the injury, as she cannot drive to be with friends.  She has trouble bending at the waist to dress herself, especially putting shoes or pants on.  Showering and shaving are difficult.  Standing in the shower alone is risky so she does not stay in the shower very long. 

On cross examination, she stated before her injury, claimant engaged in recreational activities such as dancing, but now she cannot due to the twisting involved.  She had planned to enter the Army and was ready to talk to her parents about this, but those plans changed when she was injured.  She had not yet talked to a recruiter. 

In Exhibit 6, Dr. Igram ordered her to return to physical therapy, but claimant stated an appointment was not set up for her.  

When she met with Dr. Jackson, she had problems with the scale of pain he asked her about.  Claimant stated when she reported her pain as a 9, that was probably too high because she was able to still do some things.  She agreed when she did the FCE she was asked about the pain scale, although there was little explanation of it.  She also agreed she could probably travel farther than across town in a car but it would be painful.  She has not travelled farther than that since her injury.  

She can no longer go to dance clubs with her friends, or go to a park for a walk.  Going down stairs requires her to “stomp,” and that causes pain in her low back.  She acknowledged that prior to the injury she used to lift weights.  Prior to her injury, she would work out at a gym on her day off, lifting weights, using the elliptical, etc.  

She has not looked for a job since her injury, nor has she looked into continuing her education.  She wears herself out in order to go to sleep at night, by staying up until she can no longer keep her eyes open.  She does consume caffeine but not late in the day.  She is a smoker, but not after 6:00 p.m.  She does not feel it affects her sleep. 

Claimant stated she cannot do the light duty work provided by the employer.  She can perform some stretches, but with pain.  Exhibit 4 shows claimant met with Kristy Feldman, DPT, on June 20, 2012, who observed claimant moving around on a table without complaint.  She agreed no doctor sent her to Mark Blankenspoor, PT, for an FCE.  

Claimant has a Facebook account.  A photo there shows claimant shooting a shotgun.  Claimant states on her account she loves shooting.  The shooting depicted shows it was in 2010, prior to her graduation and prior to her work injury, in Boston, Massachusetts, although the comments were posted later.

Claimant felt Dr. Kuhnlein spent an adequate amount of time with her.  Claimant states she has motivation, contrary to the comments of some of her doctors.  She stated the doctors are not in her position, and do not feel the daily pain she endures.  She testified she has not been pain free since this incident.  She stated Dr. Jackson felt she was exaggerating because she did not understand the pain scale.  

Claimant does not feel the employer has treated her fairly.  She reported being pressured to quit, and being told she was faking.  

She feels she could do a desk job on a computer if she had the option to stand up when needed.  She stated she does want to work, especially in light of her age of 20.  She has not applied for other jobs because she is still an employee of Iowa Home Care.  

Jennifer Holtorf testified for defendants; she works for Iowa Home Care.  She stated claimant was given light duty work, which included filing in a cart that did not require very much bending over.  Claimant did not to her knowledge ever complain about the light duty work she was assigned.  Claimant was also assigned to put paperwork into employee manuals, which involved walking along a table and making the insertions.  This could be done with a wheeled chair in a seated position.  Again, claimant did not complain about this assignment.  She was also asked to fill aroma therapy bottles, which could also be done at a table sitting down.  This involved a milk container, not full, of distilled water.  Again, claimant did not complain about this assignment.

On cross examination, the witness indicated claimant calls in most days to report she cannot come into work. 

CONCLUSIONS OF LAW

The first issue in this case is whether the alleged injury is a cause of permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Most of the doctors in this record simply note claimant suffered a back strain, then proceed to discuss the extent of impairment stemming from that strain.  Dr. Igram concluded claimant has no permanent impairment.  So did Dr. Nelson.  Dr. Smith found five percent permanent impairment, then changed his mind.  Dr. Jackson assigned permanent impairment of two percent of the body as a whole, but also stated the strain had healed.  

The only doctor to specifically address the question of whether any impairment claimant has today is caused by her work injury is Dr. Kuhnlein.  At page 58 of exhibit 14, he clearly states “Based on the history presented, and the currently available record, her lumbar strain was directly and causally related to the April 23, 2012, work injury.”

Dr. Kuhnlein conducted a thorough examination of claimant, and authored a detailed and specific report of his evaluation, as opposed to checking boxes in letters authored by defense counsel.  The physicians in the record who conclude claimant has no permanent impairment from her back strain are directly contradicted by claimant’s credible testimony as to the effect of her back pain on her activities of daily living, and by claimant’s inability to work following her injury. 

Greater weight will be given to the medical opinion of Dr. Kuhnlein.  It is concluded claimant has carried her burden of proof to show by a preponderance of the evidence that her current back condition is both permanent, and causally related to her work injury of April 23, 2012. 

The next issue is the extent of claimant’s entitlement to permanent partial disability benefits. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is only 20 years old, and as such she has most of her working life ahead of her yet.  Her education is limited to a high school diploma.  Her limited work experience has been working as a waitress, convenience store clerk, and nurse’s aide, the job she was doing when injured.  She does not feel she could return to any of those jobs due to her back pain and work restrictions.  Her attempts at light duty work resulted in increased pain even with minimal activities that involved bending or standing. 

As a result of her injury, she has a disc bulge at the L5-S1 level.  She has two ratings of five percent impairment of the body as a whole from two different doctors, Dr. Smith and Dr. Kuhnlein.  Dr. Jackson assigned a two percent rating.  For work restrictions, Dr. Jackson limited her lifting to 40 pounds, with only occasional bending, kneeling, squatting, crawling and crouching.  Dr. Smith and Dr. Kuhnlein both agreed with the permanent restrictions and medium work category recommended by the August, 2012, FCE.  The later FCE, the one found to be valid, actually recommended claimant only work in the light category. 

Dr. Igram found claimant’s lumbar strain to have healed.  This is in marked contrast to claimant’s credible testimony as to how her back pain affects her daily life. 

Claimant’s credible testimony about how her injury has affected her daily life indicates she now has a great deal of difficulty with many personal activities, such as sitting, standing, walking, dressing herself, sleeping, housework, etc.  She requires assistance from family members for many tasks.  She cannot drive a car for any distance, which not only affects her personal life, but limits the type of jobs for which she could reasonably apply.  All of this is especially unfortunate given her young age, when she should be experiencing the most physically fit time of her life, but instead she must deal with daily back pain. 

Defendants point out claimant has been found by their doctors to be a symptom magnifier.  Claimant acknowledges she did not understand the one to ten pain scale and may have exaggerated her pain level in her answers to some of the doctor’s questions. 

She has not shown great motivation to find substitute work, but this may be explained by the fact she is still technically an employee of defendant employer, and the number and type of jobs she could do, given her daily back pain, is limited.  Although defendants assert she is a symptom magnifier and has no permanent impairment from her injury, her detailed description of the effect of her back pain on her daily personal activities indicates she genuinely is impaired by her injury.  In spite of this, claimant is encouraged to explore finding a job she can perform within her limitations especially where, as noted above, she has so much of her working life ahead of her.  As noted by Dr. Kuhnlein, her motivation will be one of her most useful tools in recovering from her injury.  Claimant was an articulate witness who will need to exert her best efforts to find employment where her physical limitations can be accommodated while she performs productive work duties. 

Based on these and all other appropriate factors of industrial disability, it is found claimant has, as a result of her work injury, an industrial disability of 50 percent. 

The next issue is whether claimant is entitled to be reimbursed for the cost of a functional capacity evaluation.   

Because the first FCE in this case was considered to be invalid, claimant sought a second FCE, which turned out to be valid.  Given the limited usefulness of the first FCE, it was reasonable to seek a second one.  The costs of an FCE are taxable as a cost of a practitioner’s report under Iowa Code 85.61 and 876 IAC 4.33.  Defendants will be ordered to reimburse claimant the costs of the second FCE. 

ORDER

Therefore it is ordered:

Defendants shall pay unto the claimant two-hundred fifty (250) weeks of permanent partial disability benefits at the rate of two-hundred sixty-two and 00/100 dollars ($262.00) per week from June 6, 2012. 

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this ___15th________ day of October, 2013.
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Attorney at Law
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