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before the iowa workers' compensation commissioner

______________________________________________________________________



  :

MICHAEL DEMARIS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :

       File No. 5007963

CURTIS 1000,
  :



  :

    ALTERNATE MEDICAL


Employer,
  :



  :

       CARE DECISION

and

  :



  :

ESIS, INC.,
  :



  :


Insurance Carrier,
  :

     Head Note No.:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48, the "alternate medical care" rule, is invoked by the claimant. 

The alternate medical care claim came on for hearing on May 13, 2003.  The proceedings were tape-recorded, which constitutes the official record of this proceeding.  By order of the Iowa Workers’ Compensation Commissioner, this ruling is designated final agency action.

The record consists of claimant's exhibits 1 through 5; defendant’s exhibits 1 through 3; and the testimony of the claimant. 

ISSUE

The issue presented for resolution is whether the claimant will be required to attend physical therapy sessions ordered by Dr. Lovick at the Work Center or at the YMCA.  

FINDINGS OF FACT

Defendants admitted liability for the injury.  The claimant was provided surgery and treatment with neurosurgeon, Darren S. Lovick, M.D.

Dr. Lovick eventually prescribed physical therapy for the claimant at the Mason City YMCA.  The therapy was primarily water-based therapy at first, designed to loosen the muscles.  Recently, the claimant progressed to land-based therapy, using machines to strengthen the muscles.  

In April of 2003, the defendants sought to change the location of the claimant’s physical therapy from the YMCA to the Work Center, which is affiliated with Mercy Medical of North Iowa.  The reasons given by the defendants for the change are that the Work Center program is land-based, as opposed to the YMCA water-based program.  In addition, the physical therapist at the Work Center specializes in back care and has a master’s degree in physical therapy, whereas the physical therapist at the YMCA does not. 

The claimant resists the change.  He is satisfied with the YMCA program and wishes to continue his physical therapy there.  He attended the Work Center in the past for a prior shoulder injury, but did not feel it was helpful.  

Both the YMCA and the Work Center are about the same distance from the claimant’s residence and equally convenient to use. 

Claimant’s exhibit 1 is a letter from Dr. Lovick to Char Tarleton, claims manager, dated December 17, 2002, stating there is a causal connection between the claimant’s low back pain and his work injury. 

Claimant’s exhibit 2 is an operative note by Dr. Lovick describing the claimant’s surgery.

Claimant’s exhibit 3 is a prescription from Dr. Lovick that appears to prescribe therapy at the YMCA two to three times per week for four to six weeks. The prescription is undated. 

Claimant’s exhibit 4 is a letter from Dr. Lovick to Dr. Filip Garrett, stating that the claimant “will do primarily land-based physical therapy”.  

Claimant’s exhibit 5 is one page showing two prescriptions by Dr. Lovick. The top prescription is undated and prescribes a medical membership to the YMCA.  The lower prescription is difficult to read but appears to prescribe a change from water to land therapy.  A notation stating “from 5/8 appointment” appears at the bottom, but was not written by the doctor. Statements at the hearing indicate the date was added later by someone else. 

Defendants’ exhibit 1 is a letter from Dr. Lovick to attorney Jeffrey A. Baker, dated April 28, 2003, stating, “We are going to change his therapy as the employer prefers the work center . . . .”

Defendants’ exhibit 2 is a “profile” for Michael A. Haberman, P.T., the Work Center Physical Therapist, showing his work experience, and showing he has a master’s degree in physical therapy.

Defendants’ exhibit 3 is a “profile” for Jack R. Mueller, P.T., showing his work experience, and that he has a bachelor’s degree and a physical therapy certification from the Mayo Foundation School of Physical Therapy.

Both physical therapists are shown to be properly licensed and in good standing with the Iowa Department of Public Health.

REASONING AND CONCLUSIONS OF LAW

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopening decision, October 16, 1975).

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., (Review-reopening decision June 17, 1986).  

The claimant requests alternate medical care in the form of continuing to receive physical therapy at the YMCA instead of the Work Center as directed by the defendants.  

The treating physician, Dr. Lovick, originally prescribed physical therapy at the YMCA.  At the employer’s request, he changed the location of the therapy to the Work Center.  Later, he again authorized therapy at the YMCA.  Thus, Dr. Lovick offers little assistance in deciding which program is more appropriate for the claimant’s condition.  He does appear to conclude that the claimant should now be in a land-based program and not a water-based program.

The defendants cite as a reason for the change that the Work Center program is land-based and the YMCA program is water-based.  But the claimant testified that the YMCA also offers a land-based program, and in fact he has progressed from the water-based phase to the land-based phase at the YMCA.

Although Mr. Haberman’s credentials may be somewhat greater than Mr. Mueller’s, both physical therapists appear to be competent professionals.  Both appear able to provide the claimant with land-based therapy.

However, the fact remains that under the law in Iowa, the employer enjoys the right to choose the medical care for a work-related injury.  That right to choose the care does not include the right to direct the care.  It does not appear that the employer here is attempting to direct the care.  

Dr. Lovick, the authorized treating physician, has expressly recommended a land-based program, and the claimant agrees he needs a land-based program.  There is no evidence that the Work Center program is deficient, inadequate, or inappropriate for the claimant’s situation.  The only real reason offered by the claimant for wanting to continue with the YMCA instead of the Work Center is that he prefers the YMCA.  This does not carry his burden to show that the care being provided, physical therapy at the Work Center is inadequate or inappropriate for his condition.  It is found that both the YMCA and the Work Center offer appropriate physical therapy for the claimant’s condition.  The employer enjoys the right to choose the care, and has chosen the Work Center.  

It is found that the treatment offered by defendants is reasonably suited to treat the injury without undue inconvenience to the claimant and that the alternate care requested should be denied.  

ORDER 

Therefore it is ordered:

The claimant's petition for alternate medical care is denied. 

Signed and filed this ____14th  ____ day of May, 2003.

                                                            ________________________







   JON E. HEITLAND
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