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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

BURTON JONES,
  :



  :


Claimant,
  :                     File No. 5004422



  :

vs.

  :            RULING GRANTING IN PART



  :

WEST SIDE TRANSPORT,
  :                              AND



  :


Employer,
  :                   DENYING IN PART



  :

and

  :             MOTION FOR REHEARING



  :

ZURICH AMERICAN INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

On December 3, 2003, Burton Jones, claimant, filed a motion for rehearing (hereinafter motion).  On December 11, 2003, West Side Transport, employer, and its insurer, Zurich American Insurance Company, defendants, filed a resistance to claimant’s motion.  On December 18, 2003, defendants filed a supplement to their resistance.  Claimant’s motion is considered.

Many, if not all of claimant’s arguments regarding how Iowa Code section 85.71 should be interpreted and applied have been resolved contrary to his arguments in Heartland Express v. Gardner, No. 111/02‑0993, (Sup. Ct. December 17, 2003).  In Gardner, the supreme court indicated that 1997 Iowa Acts, ch. 106 § 1 creates a “hurdle” that must be overcome despite prior case law and The Council of State Governments, Workmen’s Compensation & Rehabilitation Law § 7 cmt. at 97‑98 (1973) (Model Act).  

It appears from reading of Gardner, that if an individual’s employment is not principally localized in any state that the applicable law is Iowa Code section 85.71(2).  Therefore, the discussion in the arbitration decision regarding the application of Iowa Code section 85.71(1) may not be appropriate in the instant case because the claimant’s employment like the claimant in Gardner, was not principally localized in this state.  However, the arbitration decision will not be modified in the event Iowa Code section 85.71(1) may be applicable.

In Gardner, the court discussed for purposes of Iowa Code section 85.71(2) a determination must be made whether the “proportion” of total time an employee worked in Iowa was substantial.  

The arbitration decision focused on the possible miles driven in Iowa because there was no better evidence in the record to determine how much of claimant’s time was spent in Iowa.  Also, using miles driven in Iowa is consistent with how license fees (See Iowa Code chapter 326) and motor fuel tax (see Iowa Code chapter 452A), for interstate trucking are calculated.

Claimant correctly points out that the arbitration decision erroneously determined the number of times claimant was dispatched with a beginning hub in Iowa.  Claimant was dispatched an additional two times from an Iowa location, once on July 3, 2001 (Exhibit I, page 7) and once on July 19, 2001.  (Ex. I, p. 3)  

The claimant’s application for rehearing should be granted to correct the erroneous determinations of the times he was dispatched from Iowa.  Therefore, claimant had four total dispatches with a beginning hub in Iowa.  If it is assumed claimant drove an additional approximate 125 miles for the dispatch on July 3, 2001 and an additional approximate 209 miles for the dispatch on July 19, 2001, claimant would have traveled approximately 4100 miles in Iowa (3766 + 125 + 209).  This means at most claimant drove approximately 8 percent of his miles in Iowa (4100 divided by 53,308).  This factual change does alter the ultimate determination in the arbitration decision that claimant did not spend a “substantial part of [his] working time for [West Side Transport] in this state.”  Under the Gardner standard, the proportion of claimant’s work time in Iowa to his total work time is not substantial.  

All other arguments raised by claimant and defendants have been considered and rejected. 

THEREFORE, claimant’s motion for rehearing is granted in part and denied in part as discussed above.  

Signed and filed this _____19th___ day of December, 2003.

   ________________________
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