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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :
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  :



  :


Claimant,
  :

      File No. 5025209


  :

vs.

  :



  :                          

HARTL INSTALLATION,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

COMMERCE & INDUSTRY INSURANCE:
COMPANY,
  :



  :


Insurance Carrier,
  :  Head Note No.:  1108; 1402.40; 1802; 1803

Defendants.
  :                 

______________________________________________________________________

STATEMENT OF THE CASE

Adam Sievers, claimant, filed a  petition in arbitration seeking workers’ compensation benefits from Robert Hartl Installation and its insurer, Commerce & Industry, as a result of an injury he allegedly sustained on June 24, 2006, that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Des Moines, Iowa, on April 7, 2009.  The evidence in this case consists of the testimony of claimant, James Vesper, Deb Sievers, and Robert Hartl and claimant’s exhibits 1 through 6 and defendants’ exhibits A and C through P.
At the hearing defendants orally objected to the testimony of Aaron Feil and Deb Sievers because their names as potential witnesses were not timely disclosed.  Defendants’ objection to the testimony of Mr. Feil was orally sustained because his testimony would be unfairly prejudicial to defendants.  Defendants’ objection to the testimony of Ms. Sievers was orally overruled because defendants did not show that it was unfairly prejudicial.  See rule 876 IAC 4.19(3)(e).

ISSUES

Whether claimant is entitled to temporary disability benefits for the periods August 18, 2006 through September 28, 2006 and/or March 13, 2007 through May 24, 2007;

Whether the alleged injury is a cause of permanent disability and, if so;

The extent of claimant’s industrial disability; and

Whether there is a causal connection between claimant’s injury and the March 13, 2007, surgery for claimant.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the records finds that:

Adam Sievers, claimant, was born in 1985 making him 23 years old at the time of the evidentiary hearing.  (Claimant’s testimony)  He is a high school graduate and described himself as a Bs and Cs student.   (Claimant’s testimony; Exhibit A, page 1; Ex. P, internal pages 6-7)  Claimant’s work history prior to beginning work for Hartl Installation, defendant-employer, was working as a carry-out and stock person earning $45.00 a week after taxes for approximately 3 years while he was in high school and working as a warehouse laborer earning $11.00 per hour for approximately 2 years.  (Claimant’s testimony; Ex. A, p. 1; Ex. P, int. pp. 7-9)
Claimant began working for Hartl Installation in March 2005.  (Claimant’s testimony; Ex. A, p. 1; Ex. P, int. p. 11)  Hartl Installation is in the business of refurbishing coolers in Wal-Mart grocery stores in various states.  (Claimant’s testimony)  Claimant described the work as heavy physical labor which required moving parts crates, sometimes by hand.  (Claimant’s testimony; Ex. P., int. p. 13)  Claimant’s work hours were generally 9:00 p.m. to 7:00 a.m. and he sometimes worked 7 days a week and up to 70 hours a week.  (Claimant’s testimony)  Claimant’s initial rate of pay was $130.00 per day.  (Claimant’s testimony)  He was promoted to crew manager and he earned $150.00 a day plus overtime.  (Claimant’s testimony; Ex. A, p. 1)  The crews that did the work were 3 to 4 people.  (Claimant’s testimony)  Claimant had no work restrictions when he began working for Hartl Installation.   (Claimant’s testimony)  On  June 16, 2006, claimant purchased a lumbar back brace and a knee brace.   (Claimant’s testimony; Ex. N, p. 39; Ex. P, int. pp. 19-21)  Given the fact that the telephone number on the receipt for the purchases had an area code of 910 it appears the brace may have been purchased in North Carolina.  Claimant used the back brace when lifting parts crates.  (Claimant’s testimony)  For the period February 6, 2006 through June 16, 2006, claimant received 20 pay checks and the gross “daily rate” ranged from $600.00 to $1,050.00.  (Ex. O, pp. 40-50)  The parties stipulated that claimant’s gross earnings for purposes of calculating his weekly rate of compensation were $854.00 per seek.
On June 24, 2006, claimant sustained a stipulated work injury while working in South Carolina when his back gave out while loading a parts crate weighing 250-300 pounds onto a cart.  (Claimant’s testimony; Ex. P, int. pp. 13-19)  He experienced low back pain and pain that radiated into his left leg.  (Claimant’s testimony)  Claimant continued to work doing light duty and taking over-the-counter medication until he returned to Iowa in July 2006.  (Claimant’s testimony)  

On July 5, 2006, claimant sought medical treatment in Iowa at the Audubon Medical Clinic for discomfort in the low back with radiculopathy into the left leg.  (Ex. 1B, p. 1)  From July 5, 2006 to approximately August 16, 2006, claimant worked light duty on a job in Florida.  (Claimant’s testimony; Ex. P, int. pp. 22-23)  Claimant last worked for Hartl Installation on August 16, 2006.  (Ex. P, int. p. 23)  Claimant testified in his deposition that the reason he stopped working at Hartl Installation was that he was not satisfied with the way workers’ compensation was taking care of their business, there were some lies told and he did not want to work for that kind of employer anymore.  (Ex. P, int. p. 23)  Claimant testified at the evidentiary hearing that the reason he left employment with Hartl Installation was because Robert Hartl owner of Hartl Installation, wanted him to drive to a job in Florida, a 30 hour trip, by himself, he refused to do so and he quit work shortly thereafter.  (Claimant’s testimony)  Claimant also testified that he refused to return to work after getting a letter from Hartl Installation, workers’ compensation insurer, AIG.  (Claimant’s testimony)  That letter is dated September 11, 2006, and will be discussed more below.  (Ex. F, p. 27)  Claimant received 7 pay checks in the period June 27, 2006 through August 26, 2006 and his gross daily rate ranged from $750.00 to $1,200.00.  (Ex. O, pp. 50-55)  A paycheck dated August 4, 2006, indicates claimant was paid a $2,000.00 bonus.  (Ex. O, p. 53)
Claimant had medical treatment on August 18, 2006, at the Audubon Medical Clinic.  (Claimant’s testimony; Ex. 1B, p. 1)  The medical office notes for August 18, 2006, are difficult to read but it appears that it was suggested claimant be treated by “OMT” (understood to be occupational medicine therapy).  (Ex. 1B, p. 1)  Claimant testified that a back adjustment on August 18, 2006, helped him for about one-half day.  (Claimant’s testimony)
Terry Sprague, D.O., claimant’s family doctor at Audubon Medical Clinic, ordered x-rays.  (Ex. 2A)  The lumbar spine x-rays were taken on August 19, 2006, and the doctor interpreting them formed an impression of “negative lumbar spine” and “disc space narrowing at L5-S1 maybe in part congenital.”  (Ex. 2A)  On August 19, 2006, a physical therapist noted an appointment was scheduled for August 23, 2006.  (Ex. I, p. 30)  Claimant did not call or show for this physical therapy appointment.  (Ex. I, p. 30)  On September 2, 2006, claimant was seen by a nurse, apparently in Dr. Sprague’s office, who noted he had low back pain and pain into the left leg and needed a note for work restrictions.  (Ex 1B, p. 2)  Also on September 2, 2006, Dr. Sprague prescribed restrictions of avoiding sitting or standing in one place for a prolonged period of time, lifting over 20 pounds and stooping, twisting, and bending.  (Ex. 1C, p. 1)  
Claimant was paid weekly workers’ compensation benefits for the period September 5, 2006 to September 10, 2006.  (Ex. G, p. 28)  In a letter dated September 11, 2006 to claimant an AIG representative stated that she had talked with his employer and was advised he had not returned to work on September 11, 2006, with the restrictions from Dr. Sprague as requested and the representative informed claimant that the only weekly benefits he was entitled to was from September 2, 2006 through September 10, 2006.  (Ex. F, p. 27)
Claimant was seen at the Audubon Medical Clinic on September 14, 2006, for a recheck of his low back pain and reported that he was in a vehicle for long periods of time for his job and that hurt his back.  (Ex. 1B, p. 2)  Also on September 14, 2006, Paul Stebbins, M.D., at the Audubon Medical Clinic, took claimant off work for three weeks and directed that he have therapy.  (Ex. 1C, p. 2)  Dr. Sprague’ note on September 21, 2006, states “a confusing problem”, claimant was a no show that day, and “AIG thinks he may have 2 jobs.”  (Ex. 1B, p. 3)  Dr. Sprague noted on September 25, 2006 “2nd no show discharge from our service.”  (Ex. 1B, p. 3)  Claimant testified that the reason he was a no show for the appointments was that he was out looking for a job.  (Claimant’s testimony)  When claimant was seen at the Audubon Medical Clinic on September 28, 2006, for a recheck he reported he was better and his low back pain was resolved.  (Ex. 1B, p. 3)  Claimant testified in both his deposition and at the evidentiary hearing that he was not better, his low back pain had not resolved and he gave Dr. Sprague false information.  (Claimant’s testimony; Ex. P, int. pp. 26-28)  Dr. Sprague’s office note on September 28, 2006, stated “told [would] not care for him any more due to non-compliance.”  (Ex. 1B, p. 3)  It appears that Dr. Sprague found a straight leg test was negative (the handwritten note is difficult to read).  (Ex. 1B, p. 3)  Also on September 28, 2006, Dr. Sprague released claimant to return to work that day.  (Ex. 1C, p. 3) 

On October 5, 2006, claimant completed an application with Equipment Brokers, Inc. (EBI) for a second shift “metals” position.  (Ex. C, p. 4)  On the application claimant answered no to the question whether he had any physical limitations that would preclude him from performing any work.  (Ex. C, p. 4)  Claimant testified he answered the question no because he had to have a job.  (Claimant’s testimony)  Also, claimant answered no to the question on the application whether he had ever been convicted of or charged with a felony or misdemeanor.   (Ex. C, p. 4)  Claimant admitted in his deposition and in testimony at the evidentiary hearing he had an OWI offense in 2004.  (Claimant’s testimony; Ex. P, int. pp. 5-6)  EBI makes the parts that Hartl Installation uses in its installation for Wal-Mart.  (Claimant’s testimony)  A memorandum to new employees at EBI dated October 9, 2006, stated the new employees were not eligible for their group health insurance but the company would assist in a payroll deduction for premiums for health care coverage.  (Ex. C, p. 8)  In a pre-employment physical examination form claimant signed on October 10, 2006, for EBI it was noted that he had had low back pain for an injury at work that occurred June 24, 2006 but was “doing well now.”  (Ex. C, p. 5)  Also on October 10, 2006, claimant was seen at Audubon Medical Clinic for the EBI pre-employment form.   (Ex. 1B, p. 4)  The EBI pre-employment physical examination form completed by Dr. Sprague indicated claimant was qualified to perform construction work.  (Ex. C, p. 5)  The form completed by Dr. Sprague indicated no problems with among others, the spine and feet and legs, after evaluation.  (Ex. C, p. 5)  Claimant began working for EBI sometime in November 2006.  (Ex. A, p. 2)
On January 11, 2007, claimant was seen at Audubon Medical Clinic and complained that his lower back was “still hurting ever since” the wc injury occurring 6-24-06.”  (Ex. 1B, p. 4)  Claimant reported on January 11, 2007, that the pain came back pretty quickly after “wc” discharged him and he requested a referral to a back specialist.  (Ex. 1B, p. 4)  After a doctor at Audubon Medical Clinic apparently talked with claimant’s attorney, claimant was referred to Pradeep Narotam, M.D., a neurosurgeon.  (Claimant’s testimony; Ex. 1B, p. 4)
On January 22, 2007, claimant’s pay at EBI as a press brake operator on the second shift in the metal department was increased from $9.00 to $11.00 per hour.  (Ex. A, p. 2; Ex. C, p. 6)
Dr. Narotam saw and examined claimant on January 29, 2007, and claimant complained of left leg and hip pain.  (Ex. 4A, p. 1)  Also on January 27, 2007, Dr. Narotam wrote a letter to claimant’s attorney; noted “x-rays were performed and the patient was diagnosed as having a pinched nerve;” noted claimant had been treated with novocain injections and diclofenac and received about one week of chiropractic treatment; noted the physical finding found by him (Dr. Narotam) suggested an underlying radiculopathy; and suggested an MRI scan.  (Ex. 4A, pp. 1-2)  An MRI of the lumbar spine was done on February 9, 2007, and the doctor interpreting it formed an impression of large focal disc abnormality at L5-S1, consistent with disc extrusion, marked canal narrowing and moderate left foraminal narrowing.  (Ex. 3A, p. 1)  Dr. Narotam saw claimant for follow-up on February 15, 2007, and wrote claimant’s attorney that same day that the MRI scan showed a “very large herniated disk at the L5-S1 junction,” it had “been six months since this occurred,” he did not believe conservative treatment was going to be beneficial and offered claimant surgery.  (Ex. 4A, p. 3)  On or about February 28, 2007, Dr. Narotam signed a work related injury/illness report indicating claimant’s diagnosis was lumbar disc herniation, claimant was scheduled for surgery on March 13, 2007, and his tentative return to work was three months after surgery.  (Ex. K, p. 32)  The question on the form “Is injury or illness related to patient’s employment” was not marked with an answer “yes” or “no”.  (Ex. K, p. 32)  On February 28, 2007, claimant signed a form declining group health insurance through EBI because “Injured and can’t work/can’t afford coverage.”  (Ex. C, p. 7)  On March 8, 2007, Dr. Sprague did a pre-operative history and physical for the scheduled back surgery.  (Ex. 1B, pp. 5-7)  The assistant at Audubon Medical Center making office notes on the March 8, 2007 examination noted “it was for back surgery (Work Comp Injury occuring [sic] 6-24-06).”  (Ex. 1B, p. 7)  In a letter dated March 9, 2007, to claimant’s attorney Dr. Narotam wrote that claimant had a large disk herniation which was causing significant compression of his nerve root and therefore he was scheduled to undergo surgery on March 13, 2007 “as a consequence of his injury dated June 24, 2006.”  (Ex. 4A, p. 4)
As part of or in preparation for the surgery claimant had an MRI of the lumbar spine, a fluoroscopy, an EMG, and a surgical pathology all on March 13, 2007.  (Ex. 3A, pp. 2-3; Ex. 3B, p. 1-23; Ex. 4C)  On March 13, 2007, Dr. Narotam performed surgery consisting of:
1.  Left foraminotomy at L5-S1, laminotomy and discectomy at L5-S1.

2. Intraoperative electromyogram of 2 nerve roots.

3. Implantation of Duragen to minimize pitting neural scar formation.
(Ex. 4B, p. 1)  The operative report did not note any postoperative diagnoses but the preoperative diagnoses were:

1.  Herniated lumbar disc at L5-S1.
2. Lumbar radiculopathy.

3. Lumbar disc degeneration.

(Ex. 4B, p. 1)  The operative report also stated:

INDICATIONS FOR SURGERY:  The patient has sustained a work related injury almost six months previously on June 24, 2006 but he subsequently developed left leg pain and low back pain with hip pain.  He has been treated conservatively for some time without significant relief.  Neurologic exam confirmed the presence of nerve root tension sign without any motor weakness.  MRI scan confirmed the presence of large herniated disc at L5-S1 junction with nerve root compression.  Patient is therefore  offered surgery in view of failure of conservative treatment.

(Ex. 4B, p. 1)  The admission form for the surgery states claimant’s employer was EBI and the insurance information was self pay patient plan.  (Ex. J, p. 31)  Claimant was discharged from the hospital on March 14, 2007.  (Ex. 4A, p. 5; Ex. 4D, pp. 1-3)  Claimant had an initial evaluation for occupational therapy on March 14, 2007.  (Ex. 3C)  In a letter dated March 14, 2007, to claimant’s attorney, Dr. Narotam sent the attorney a copy of the history and physical, operative report and discharge summary and wrote that claimant had successfully undergone surgery, did not have leg pain and was discharged to follow-up in a month.  (Ex. 4A, p. 5)


On March 15, 2007, Audubon Medical Clinic sent its medical records to claimant’s attorney.  (Ex. 1B, p. 7)  Dr. Sprague saw claimant on March 19, 2007, who noted his pain was gone after the surgery and he removed one-half of the surgical sutures.  (Ex. 1B, p. 7)


In separate letters dated March 25, 2007 to Dr. Sprague and Dr. Stebbins claimant’s attorney provided them Dr. Narotam’s January 29, 2007, February 15, 2007, and March 9, 2007 letters and asked them to respond to two questions.  (Ex. 1A, pp. 1-4)  On March 29, 2007, Dr. Stebbins responded to the question “Do you find Dr. Narotam’s treatment and surgery reasonable” by writing “what was described to me sounded reasonable” and responded to the question “Also, do you find that Mr. Sievers has improved as a result of his surgery?” by writing “The patient told me he was better.”  (Ex. 1A, p. 1)  Dr. Sprague responded to the same two questions on March 30, 2007 and wrote “I have not seen Adam since Sept ‘06 nor do I have a report from Dr. Narotam except MRI lumbar spine 2/9/07 & pt dischrg instx (understood to be patient discharge instructions).”  (Ex. 1A, p. 3)

Claimant returned to Dr. Narotam on April 9, 2007, for follow-up and the doctor noted he had no leg pain, he had no signific low back pain, the surgery was “extremely beneficial,” he was not taking pain medication, he had started to smoke again and was strongly advised to not smoke in view of his lumbar degeneration.  (Ex. 4; Ex. E)

In a letter dated April 28, 2007, to Dr. Stebbins claimant’s attorney provided him medical records of Dr. Narotam and asked him to respond to the question “Do you agree with the conclusions of Dr. Narotam and that the need for surgery arose out of Mr. Sievers work injury of 6/24/06?”  (Ex. 1A, p. 5)  Dr. Stebbins responded in an undated statement and wrote “I agree he needed surgery – cause & date unknown to me.”  (Ex. 1A, p. 5) 

On May 22, 2007, Dr. Narotam completed a second work related injury/illness report, imposed restrictions of lifting 15 pounds or less, avoiding repeated bending, carrying objects, pushing/pulling and long periods of driving a motor vehicle and alternating sitting/standing.  (Ex. K, p. 33)  The question of whether the injury or illness related to claimant’s employment was again not answered.  (Ex. K, p. 33)


Claimant testified that he was laid off at EBI the same day Dr. Narotam released him to return to work.  (Claimant’s testimony; Ex. P, int. p. 29)  Claimant began working as a manager at a Dairy Queen in June 2007 earning $9.00 per hour.  (Claimant’s testimony; Ex. A, p. 2)


On September 10, 2007, a physician’s assistant in Dr. Narotam’s office released claimant to return to work without restrictions and regular work duties effective September 11, 2007.  (Ex. 4F)  Claimant began working at American Structures/Audubon Feed Supply on December 20, 2007, as a welder earning $10.25 per hour.  (Ex. A, p. 2; Ex. D, p. 12)


Claimant was seen at the Audubon Medical Clinic on March 3, 2008, for a sore and swollen throat.  (Ex. L, p. 34)  On June 18, 2008 Audubon Medical Clinic sent its medical records to defendants’ attorney.  (Ex. L, p. 34)  On September 15, 2008, claimant reported he had low back pain lifting at work.  (Ex. D, p. 9)  Claimant was seen on September 16, 2008, for complaints of low back pain, he denied any acute incident, he was assessed as having acute low back pain and a muscle strain, given an US (understood to be ultrasound) treatment and prescribed medications.  (Ex. L, p. 34)  The ultrasound to the lower back was repeated and it was noted he was gradually improving and that a workers’ compensation injury occurred at Audubon Wholesale on September 15, 2008.  (Ex. L, p. 35)  The ultrasound treatment for low back pain was repeated 5 times from September 18, 2008 to September 26, 2008.  (Ex. L, pp. 35-36)  At the time claimant quit working at Audubon Feed Supply he was earning $10.50 per hour.  (Ex. D, p. 11)  From January through October claimant took 11 personal leave days from work.  (Ex. D, p. 12)

Claimant applied for a job at Goodrich Corporation (Goodrich) on September 21, 2008.  (Ex. E, pp. 15-17)  Claimant was treated by Dr. Sprague at a hospital emergency room on October 17, 2008, for a corneal abrasion from a piece of metal scratching the left eye while at work.  (Ex. M, pp. 37-38)  In a letter dated October 24, 2008, Goodrich offered claimant a job as a machinist earning $12.25 per hour contingent upon, among other things, completing and successfully passing a pre-employment physical.  (Ex. E, pp. 13-14)  On October 31, 2008, claimant provided information for his pre-employment physical indicating he had applied for or received workers’ compensation from a back injury in 2006.  (Ex. E, p. 19)  The physician doing the pre-employment physical, D. G. Dickson, found that claimant was in good health and fully qualified.  (Ex. E, pp. 20-21)  Claimant began working at Goodrich on November 3, 2008.  (Ex. E, p. 22)  On December 12, 2008, claimant was seen at Audubon Medical Clinic to discuss lab results and his complaints of fatigue and was directed to take actions that are illegible.  (Ex. L, p. 36)

Claimant was deposed on February 4, 2009 and testified:  he asked Dr. Sprague in September 2006 to release him to so he could get a job because he had no money  (Ex. P, int. pp. 26-27); the job application and pre-employment physical at EBI in October 2006 was not accurate because he still had low back pain and left leg pain (Ex. P, int. p. 28); he went to see Dr. Narotam in January 2007 because he could not take the pain anymore (Ex. P, int. p. 30); the surgery by Dr. Narotam was extremely helpful and resolved the low back pain and left leg pain (Ex. P, int. pp. 31-33); and his pay at Goodrich was $12.25 per hour and has “all the insurance I’ve ever heard of.” (Ex. P, int. pp. 34-35)


On or about February 9, 2009, claimant was seen by Charles Taylon, M.D., neurosurgeon (Ex. 5B)  Dr. Taylon is the chief surgeon at the Creighton University Medical Center, Department of Surgery, where Dr. Narotam had been but Dr. Narotam was no longer there.  (Ex. 4F, p. 5; Ex. B)  Dr. Taylon saw claimant for a final check after his surgery, noted he did well after surgery and found no abnormalities on examination.  (Ex. 5B)  In a letter dated March 13, 2009, claimant’s attorney asked Dr. Taylon to respond to certain questions.  (Ex. 5A, pp. 1-2)  Dr. Taylon responded on March 15, 2009, that claimant had a 12 percent impairment to the body as a whole, no restrictions and would not need future care such as medication “into the unforseen future.”  (Ex. 5A, pp. 1-2)  

From November 2008 through March 2009 claimant’s gross pay at Goodrich ranged from $1,470.00 (November) to $5,750.00 (March).  (Ex. E, pp. 22-26)


Claimant testified at the evidentiary hearing that shortly after June 24, 2006, he contacted Mr. Hartl regarding medical treatment and Mr. Hartl said he did not want to report the injury because it would increase his workers’ compensation insurance premiums and he would reimburse claimant for medical care.  (Claimant’s testimony)  Mr. Hartl testified at the evidentiary hearing that he never told claimant he was concerned about his workers’ compensation insurance premiums if the insurance paid for claimant’s medical care.  (Mr. Hartl’s testimony)  It appears Hartl Installation’s workers’ compensation insurer paid Dr. Sprague for service from July 5, 2006 to September 14, 2006 and on September 28, 2006 and Audubon County Memorial Hospital on August 19, 2006, and “HDI” for service September 7, 2006 through September 29, 2006.  (Ex. H, p. 29)

Claimant testified to the following at the evidentiary hearing:  he sustained no injury at EBI between October 2006 and March 13, 2007; he now works as a machinist at Goodrich 40 hours a week and his current rate of pay is $12.92 per hour; he feels great, has no low back pain or radiating pain, works without restrictions, takes no medication for low back pain and has missed no work at Goodrich because of low back pain; he had a friend who ran a transmission shop and the friend is now deceased; and his pain never resolved between June 24, 2006 and March 13, 2007.  (Claimant’s testimony)  Claimant denied that he ever had a conversation with Mr. Hartl regarding that he was dismantling a transmission with a sledge hammer with a friend to earn cash.  (Claimant’s testimony)  He also denied he ever worked at the transmission shop or got wages from the shop.  (Claimant’s testimony)  

James Vesper testified to the following at the evidentiary hearing:  he has known claimant since he was 6 years old; he was claimant’s roommate beginning in October 2007; he worked with claimant at Hartl Installation; he saw claimant between June 24, 2006, and March 13, 2007, and he was not aware that claimant sustained any injury during that time; and he was unaware that claimant ever broke up transmissions.  (Mr. Vesper’s testimony)  Deb Sievers, claimant’s mother, testified to the following at the evidentiary hearing:  claimant visited the transmission business but never worked there nor used a sledge hammer to break up transmissions; she saw claimant weekly from October 2006 to January 2007 and claimant had no injuries during that time but had pain behaviors during that time.  (Ms. Siever’s testimony)  Both Mr. Vesper and Ms. Siever’s testified claimant is doing well after his surgery.  (Mr. Vesper’s testimony; Ms. Siever’s testimony)  

Mr. Hartl testified to the following at the evidentiary hearing: claimant was a good employee; claimant told him he was breaking apart transmissions “on the side;” he paid for some of claimant’s care; he never told claimant he was concerned about his workers’ compensation premiums; claimant resigned after telling him he was tired of being on the road for 1 1/2 years; and he knew of no other low back injuries that the claimant sustained other than the June 24, 2006 injury.  (Mr. Hartl’s testimony)


Claimant has incurred medical expenses and transportation expenses for treatment from February 9, 2007 through February 19, 2009.  (Ex. 6, pp. 1-20)

CONCLUSIONS OF LAW

Because several issues are dependent upon the issue of whether there is a causal connection between claimant’s injury and his March 13, 2007, surgery that issue will be resolved first.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The then 21 year old claimant sustained a stipulated injury to his low back while attempting to lift a 250-300 pound crate onto a cart on June 24, 2006.  After working light duty he returned to Iowa and sought medical care.  The only diagnostic test done in August or September 2006 was an x-ray which was negative but noted some disc space narrowing at L5-S1.  Dr. Stebbins took claimant off work on September 14, 2006, for three weeks.  On September 28, 2006, Dr. Stebbins released claimant to return to work and released him from his care because of his non-compliance.  Claimant testified that he had asked Dr. Stebbins to release him to return to work despite having symptoms so he could get a job.
While it’s certainly possible that claimant asked Dr. Stebbins to release him to return to work despite having symptoms his lack of truthfulness casts doubts on his testimony.  Claimant’s lack of truthfulness can be seen in the following:  there were inconsistencies in his testimony regarding Mr. Hartl not wanting to pay for medical treatment and the fact that AIG paid for medical treatment in July, August, and September 2006; he also was not truthful on his employment application at EBI and pre-employment physical in that he indicated he had no low back problems but later testified his low back symptoms had not resolved by January 2007; and he was also not truthful on his EBI job application when he indicated that he had not been charged or convicted of a felony or misdemeanor when in fact he had a previous OWI charge or conviction.  
The lumbar MRI, the first, done on February 9, 2007, showed a large focal disc abnormality at L5-S1, consistent with a disc extrusion.  That abnormality was at the same level where the August 19, 2006, x-ray showed a disc space narrowing.

Neither Dr. Stebbins nor Dr. Sprague were asked whether the June 24, 2006, injury was a proximate cause of the need for claimant’s surgery.  However, regarding Dr. Narotam’s treatment and surgery, Dr. Stebbins did opine that what was described to him sounded reasonable.  Dr. Stebbins later stated claimant needed surgery but that the cause and date was unknown to him.  Dr. Taylon was not asked to give an opinion on causal connection.  Although Dr. Narotam was not asked to provide an opinion he did note on the March 13, 2007, surgical report that claimant sustained a work related injury on June 24, 2006, and subsequently developed left leg pain and low back pain with hip pain that did not respond to conservative treatment.  On January 11, 2007, claimant reported to Audubon Medical Clinic that his low back was still hurting since the June 24, 2006 work injury.  On February 15, 2007, Dr. Narotam wrote that the MRI showed a very large herniated disc at the L5-S1 junction and it had been six months since it occurred.  Although the defendants do not have the burden of proof, there is no definitive evidence that claimant sustained any injury between June 25, 2006, and March 13, 2007.  The possible assertion that claimant was breaking up transmissions with a sledge hammer is refuted by various witnesses and even if claimant did do so there is no indication that activity resulted in an injury.  Also, there is no expert opinion in the record that there was any other cause of the need for claimant’s surgery.  Based on Dr. Narotam’s medical records and all other evidence it is concluded that there is a causal connection between claimant’s injury and the surgery on March 13, 2007.  
The next issue to be resolved is whether claimant is entitled to temporary disability benefits for the periods August 18, 2006 through September 28, 2006 and/or March 13, 2007, through May 24, 2007.  Because, as will be discussed below, 
claimant’s injury caused a permanent disability this issue will be discussed in the context of healing period benefits.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Claimant sustained a stipulated injury on June 24, 2006.  Claimant initially returned to light duty work.  It was not until September 2, 2006 that Dr. Sprague prescribed restrictions.  The record is not particularly clear as to when claimant declined to continue to work for Hartl Installation but he clearly had been on light duty since the injury date (June 24, 2006) and light duty work was available to him.  Claimant’s refusal to accept suitable light duty work disqualifies him from receiving healing period benefits for any period prior to September 14, 2006.  See Iowa Code section 85.33(3).  However, Dr. Sprague took claimant off work on September 14, 2006, for three weeks.  Based on Dr. Sprague taking claimant off work for September 14, 2006, claimant is entitled to healing period benefits for the period September 14, 2006 through September 28, 2006.  (Claimant does not seek benefits beyond September 28, 2006.)

Having found above that claimant’s surgery was causally connected to his injury there is not much doubt claimant was entitled to healing period beginning March 13, 2007, the day of the surgery.  The parties apparently agree that this healing period ended on May 24, 2007, when claimant was released to return to work on or about May 22, 2007, by Dr. Narotam.  

The next issue to be resolved is whether the alleged injury caused a permanent disability.  The law regarding burden of proof and causal connection cited above is applicable but will not be repeated.

Claimant had a low back injury.  Claimant had surgery.  As discussed above there is a causal connection between claimant’s injury and the March 13, 2007, surgery.   Dr. Taylon’s opinion that claimant has a 12 percent permanent impairment is uncontradicted.  Claimant has proved the alleged injury caused a permanent disability.

The last issue to be resolved is the extent of claimant’s industrial disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 23 years old at the time of the evidentiary hearing.  He is a high school graduate.  He sustained a low back injury.  He had surgery consisting of a left foraminotomy at L5-S1, laminotomy, and discectomy at L5-S1.  As a result of the surgery he has a 12 percent permanent impairment of the body as a whole.  He has no restrictions.  By all accounts the surgery successfully resolved claimant’s low back and left leg pain.  Claimant voluntarily resigned from Hartl Installation before his surgery.  Since his surgery claimant has found work that appears to pay more than he earned at Hartl Installation.  In these jobs he does not have to travel which he had to do extensively with Hartl Installation.  Claimant currently works as a machinist without restrictions earning $12.92 per hour.  When all relevant factors are considered claimant has a 15 percent industrial disability/loss of earnings capacity as a result of his June 24, 2006, injury.  This conclusion entitles claimant to 75 weeks of permanent partial disability benefits.  (15 percent times 500 weeks)
ORDER

THEREFORE, it is ordered:

That defendants are to pay unto claimant healing period benefits from September 14, 2006, through September 28, 2006, and March 13, 2007, through May 24, 2007», at the rate of five hundred two and 43/100 dollars($502.43)»per week.
That defendants are to pay unto claimant seventy-five (75) » weeks of permanent partial disability benefits at the rate of » five hundred two and 43/100 dollars($502.43)per week from May 25, 2007. 
That defendants shall pay accrued weekly benefits in a lump sum.
That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.
That defendants are to be given credit for benefits previously paid.
That defendants shall pay claimant’s medical expenses listed in Exhibit 6.
That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33 [costs of reports limited to one hundred fifty dollars ($150.00).]
Signed and filed this ____14th____ day of May, 2009.

   ________________________







CLAIR R. CRAMER
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