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before the iowa WORKERS’ COMPENSATION commissioner
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:            DECISION
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:
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: 


Defendant.
:                                   HEAD NOTE NO:  2208 

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding that claimant, Dennis Gibson, has brought against the self‑insured employer, John Deere Davenport Works, to recover benefits under the Iowa Occupational Hearing Loss Act as a result of a hearing loss claimant alleges results from his employment and was sustained on October 31, 2003.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Davenport, Iowa on July 21, 2005.  The record consists of the testimony of claimant, Tony Beeth, Gaysha Mayhew and Lloyd John Luke, M.D., as well as of claimant’s exhibits 1 through 3 and defendant’s exhibits A through F.  Briefs were not submitted. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was single, and entitled to two exemptions on the date of injury.  Gross weekly earnings were $810.93, resulting in a weekly rate of compensation of $501.48. 

The only issues to be decided are whether claimant has incurred an occupational hearing loss that arose out of and in the course of his employment, and, if so the extent of any compensable loss.

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is 53 years old.  He began work for the employer on October 9, 1972 and retired on October 31, 2003.  Claimant worked in various high noise exposure jobs, among them:  drop hammer operator, squeeze molding, gang drill operator, slide steel stock, disk assembly and plasma arc before the employer mandated that all employees wear hearing protection in the factory as of August 14, 1989.  This mandate was communicated in writing to all then current employees.  (Exhibit 7, page 42)

Each John Deere Davenport Works employee received an annual hearing examination and also received an annual one-on-one consultation educating them about hearing conservation measures.  The employer encouraged its employees to check out hearing protection devices for use both at work and outside work. 

Claimant voluntarily had worn hearing protection on occasion even before it was mandated, however.  Claimant did not have a permanent compensable hearing loss prior to August 14, 1989.  He had had a temporary threshold shift on testing in 1974; this had subsequently resolved, however.   

In 1990, claimant bid for and received the job of motorized products driver.  He would drive completed pieces of heavy construction equipment to the shipping area, where he would inspect and test them.  Claimant stated that he was routinely exposed to the roar of diesel engines.  This was an incentive job and claimant worked overtime as available.  Claimant characterized the overall noise level in this job as similar to the level to be found at a construction site.

Unfortunately, claimant did not always wear hearing protection after the employer required all employees to wear it at work.  He testified that at times he would remove his hearing protection when he needed to communicate and then would forget to replace it for hours.  Company policy required that, if needed as part of the job, hearing protection be removed for a brief period and then be put back in immediately.  (Ex. 7, p. 1)  Failure to wear hearing protection is grounds for discipline up to and including termination.  Claimant was never disciplined for not wearing hearing protection.

Claimant also has engaged in a number of non work activities that involve noise exposure.  These included deer and pleasant hunting, use of power tools, target shooting, power boating, woodworking and attending rock concerts and listening to rock music.  He sometimes wore hearing protection while participating in these activities and at other times did not. 

Lloyd John Luke, M.D., the employer’s medical director who oversees its hearing conservation program, has opined that claimant’s current symmetric hearing loss is most consistent with presbycusis, that is, age and overall life‑related hearing loss.  (Ex. 5, p. 36)  The doctor acknowledged that if claimant had a history of routinely not using hearing protection in the employer’s facility for up to one half of the work day, that fact might impact on his opinion as to the likely source of claimant’s hearing loss.

The point is moot, however.  For, regardless of the ultimate source of claimant’s current hearing loss, that loss is not compensable under the Iowa Occupational Hearing Loss Act.  Claimant plainly has admitted against his own interest that he often failed to use the employer-provided hearing protection as the employer required and after that requirement had been communicated to him in writing.  While claimant has explained that he often did not wear hearing protection because he forgot to replace it after removing it to communicate, the law provides no exception for forgetting to wear hearing protection.  

CONCLUSIONS OF LAW

First considered is whether claimant has established an occupational hearing loss that arose out of and in the course of his employment for which compensation is payable under Iowa code section 85B.6.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Occupational hearing loss means that portion of a permanent sensorineural loss of hearing in one or both ears in excess of 25 decibels that arises out of and in the course of employment and results from prolonged exposure to sound capable of producing hearing loss.  Loss of hearing attributable to age or any other exposure or condition not arising out of and in the course of employment is not included in occupational hearing loss.  Iowa Code section 85B.4

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Compensation for occupational hearing loss is not payable to an employee who fails or refuses to use employer-provided hearing protection devices as the employer requires if the employer had communicated that requirement to the employee in writing either when the employment commenced or when the employer provided the protective devices.  Iowa Code section 85B.7

It is concluded that claimant has not established an occupational hearing loss that arose out of and in the course of his employment with the employer.

ORDER

THEREFORE, IT IS ORDERED:

That claimant take nothing from this proceeding.

That claimant pay the costs of this proceeding.

Signed and filed this _____22nd______ day of August, 2005.

   ________________________






   HELENJEAN M. WALLESER
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