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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

BRAD UNDERWOOD,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 1317397

CITY OF LAKE VIEW,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

IOWA MUNICIPALITIES WORKERS’
  :

COMPENSATION ASSOCIATION,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  1101; 1108.50; 1401;


Defendants.
  :                                    1402.20; 1402.30

______________________________________________________________________

INTRODUCTION


This is a proceeding in arbitration filed by Brad Underwood, claimant, against City of Lake View, employer, and Iowa Municipalities Workers’ Compensation Association, insurance carrier, defendants, for benefits as a result of an alleged injury which allegedly occurred on February 23, 2001.  A hearing was held in Fort Dodge, Iowa, on Wednesday, October 23, 2002, at 11:00 a.m.  Claimant was represented by Willis J. Hamilton.  Defendants were represented by Robert C. Landess.  


The record consists of joint exhibits 1 through 4 and the testimony of Brad D. Underwood, claimant.  

STIPULATIONS


The parties stipulated to the following matters at the time of the hearing:  

1. That an employer/employee relationship existed at the time of the alleged injury on February 23, 2001;

2. That the type of disability is scheduled member disability for an injury to the left leg; 

3. That claimant’s gross earnings were $396.47 per week; 

4. That claimant is married and entitled to three exemptions, and that the parties believe that the weekly rate of compensation is $369.70 per week; 

5. That defendants are not asserting any affirmative defenses; 

6. That the fees or prices charged by the medical providers are fair and reasonable; 

7. That the treatment was reasonable and necessary; 

8. That although causal connection of the expenses to a work injury cannot be stipulated, the list of expenses are at least causally connected to the medical condition upon which the claim of injury is based;  

9. That in the event of an award of benefits, the parties will be able to work out any credits between themselves.  

ISSUES 


The parties submitted the following issues for determination at the time of the hearing: 

1. Whether claimant sustained an injury that arose out of and in the course of employment with the employer on February 23, 2001; 

2. Whether the injury was the cause of temporary disability.

3. Whether claimant is entitled to temporary disability benefits (claimant is seeking temporary disability benefits for the period from March 20, 2001, through July 8, 2001, and although entitlement cannot be stipulated, the parties agreed that claimant was off work during this period of time.)

4. Whether claimant is entitled to medical benefits including medical mileage and prescription medications as shown in joint exhibit 4; 

PRELIMINARY MATTER 


Defendants asserted as a medical issue on the hearing report that the requested medical expenses were unauthorized.  This issue was eliminated by the deputy at the hearing.  Defendants denied liability on this claim.  Defendants cannot deny liability for the injury and at the same time assert that they are entitled to choose the medical care pursuant to Iowa Code section 85.27.

FINDINGS OF FACTS 


Claimant, Brad Underwood, testified that he is 29 years old.  


He related that he was hired by the City of Lake View as a patrolman on the police department.  


At the time of the alleged injury, he was a probationary employee.  In order to be considered for a full-time job, he was required to complete the course of training at the Iowa Law Enforcement Academy.  The academy required passing the class work phase of the training and also passing the physical qualifications test which required strength and dexterity.  


The claimant testified that if he failed to graduate from the Iowa Law Enforcement Academy, he would be required to resign or he would be fired.  

The claimant followed a personal exercise program which involved running. 


The claimant also had a prior left knee injury which occurred in 1995 when he was on maneuvers in the United States Army at Fort Hood, Texas.


At that time he had three surgical procedures on the left knee.  The first procedure was an arthroscopy to repair the left knee injury.  The second surgery was to treat a post surgical infection.  The third surgery to remove unresolved stitches.  

After the surgery, claimant was removed from being a scout and was placed in supply.  He was not required to go on five and six mile marches and do intense physical training. 


A fellow officer, Officer Staples, told claimant to keep in shape in order to pass the academy physical requirements.  Claimant continued with a physical exercise program of jogging outdoors in the good weather and on a treadmill indoors in the winter and in bad weather.  


Claimant testified that he was running three to five times a week to keep in shape. 


On February 23, 2001, claimant was jogging on a treadmill in his apartment when he felt a “popping” and something rolling over the bone in his left knee.  On March 6, 2001, x-rays were taken.  David Kundel, M.D., reported that patient has had a previous surgery of the lateral femoral condyle with two screws in place.  He said there was a loose area probably due to an old area of aseptic necrosis.


Also on March 6, 2001, David Crippin, M.D., reported that claimant had a left knee procedure in the service in 1995 and since then he has had some popping in the knee area, especially the last couple of weeks.  Dr. Crippin referred claimant to Rick D. Wilkerson, D.O., an orthopedic surgeon, in Spencer, Iowa, who scheduled an arthroscopic surgery for March 20, 2001.  

Also on March 6, 2001, Dr. Wilkerson’s impression was:  

1. Apparent medial meniscal cyst, left knee; and 

2. Osteochondritis dissicans [sic], lateral femoral condyle with healed separate fragment.

(Joint Exhibit 2c, page 2)


On March 16, 2001, Dr. Crippin performed a history and pre-surgery physical examination.  On March 20, 2001, Dr. Wilkerson performed surgery.  His preoperative diagnosis at that time was:

1. Osteochondritis dissecans or loose fragment, left knee. 

2. Medial meniscus tear with meniscal cyst, left knee.

3. Retained Herbert screws, left knee.  

(Ex. 2b, p. 3)


The operative indications were that about four years ago claimant underwent an open reduction/internal fixation and OCD lesion of the lateral femoral condyle, complicated with postop infection.  Since then he has had continued problem with it and now has been having recurrent swelling and locking and pain in the knee.  


The operation was described as:

1. Diagnostic arthroscopy, left knee with resection of anterior horn medial meniscus tear and cyst. 

2. Removal of Herbert screws. 

3. Removal of large osteochondral loose body and debridement of old osteochondritis dissecans.  

(Ex. 2b, p. 3)


On March 26, 2001, Dr. Wilkerson scheduled claimant for a cryolized graft and inserts.  The bone graft and inserts were completed at that time.


At that time, Dr. Wilkerson commented that the base of the fragments revealed that there were three cystic lesions, two from his previous Herbert screws and the other from the failed OCD.  (Ex. 2b, p. 1)


Claimant testified that he knew that he could pass the academy physical testing but he was working out so that he could excel at it.  


Claimant’s attention to his personal health and his record of public service is admirable.  

CONCLUSIONS OF LAW 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).  Unrebutted expert medical testimony cannot be summarily rejected.  Leffler v. Wilson & Company, 320 N.W.2d 634 (Iowa App. 1982), Poula v. Siouxland Wall & Ceiling, 516 N.W.2d 910 (Iowa App. 1994).


The medical records reviewed above do not describe a new injury.  The medical records reviewed above do not describe an aggravation of claimant’s preexisting injury.  These records describe a repair of the previous surgery which failed to correct the problem it was intended to fix at the time of the original surgery.  However, the first surgery created several problems which required repair at the time of Dr. Wilkerson’s surgery on March 20, 2001. 


Wherefore, the claimant did not sustain the burden of proof by a preponderance of the evidence that he sustained either a new injury or an aggravation of the previous injury.  The evidence from Dr. Kundel, Dr. Crippin, and Dr. Wilkerson all establish that claimant received a repair of the previous surgery which had failed in several respects. 


Claimant’s running and exercise program was not required by the City of Lake View.  When the results of the failed previous surgery came to light in a traumatic way, claimant was not on duty at the time but rather was jogging on a treadmill in his apartment and not on the premises of the employer.  


Wherefore, it is determined that claimant did not sustain the burden of proof by a preponderance of the evidence that he sustained an injury arising out of and in the course of his employment with employer on February 23, 2001.  

ORDER 


THEREFORE, IT IS ORDERED:


That claimant take nothing from this proceeding. 


That the costs of this action are charged to claimant pursuant to Iowa Code section 86.19 and Iowa Code section 86.40 and rule 876 IAC 4.33 except that defendants are ordered to pay for the costs of the attendance of the court reporter at hearing.  


That defendants file subsequent reports as requested by this agency.  

Signed and filed this ____29th___ day of October, 2002.

   ________________________





                WALTER R. MCMANUS, JR.





      DEPUTY WORKERS’ COMPENSATION






            COMMISSIONER

Copies to:

Mr. Willis J. Hamilton

Attorney at Law

PO Box 188

Storm Lake, IA  50588

Mr. Robert C. Landess

Attorney at Law

Terrace Center, STE 111

2700 Grand Ave.

Des Moines, IA  50312

