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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOSEPH A. ZEDIKER,
  :



  :


Claimant,
  :                         File No. 5016054


  :

vs.

  :                      A R B I T R A T I O N



  :

CITY OF SIOUX CITY,
  :                           D E C I S I O N



  :


Employer,
  :


Self‑Insured,
  :


Defendant.
  :                Head Note Nos.:  1800; 1803
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that was initiated when Joseph A. Zediker, claimant, filed his original notice and petition with the Iowa Division of Workers’ Compensation.  The petition was filed on July 5, 2005.  Claimant alleged he sustained injuries to his back when he was lifting heavy tires at work.  (Original Notice and Petition)  Claimant alleged the injury occurred while claimant was working on September 29, 2003.  

Defendant filed the answer with the Iowa Division of Workers’ Compensation on July 28, 2005.  

The hearing administrator set the case for hearing in Sioux City, Iowa on April 11, 2006.  The hearing commenced on the date scheduled and at the Sioux City office of the Iowa Department of Workforce Development.  

The undersigned appointed Ms. Cindy A. Foley as the certified shorthand reporter.  She is the official custodian of the records and notes.  Transcripts of the proceedings are included in the official administrative file.

Before any testimony began, defendant objected to the admission of claimant’s proposed exhibits on the basis the exhibits were not served in a timely manner as provided by the hearing assignment order, the Iowa Administrative Code and the Iowa Rules of Civil Procedure.  Furthermore, defendant asserted, claimant neglected to notify defendant he had a second lumbar spine surgery until just days prior to the hearing.  Because of claimant’s disregard for the timely service of medical records, defendant had been unable to schedule an independent medical examination pursuant to Iowa Code section 85.39.  Defendant objected to the admission of claimant’s exhibits 1 through 36.  Claimant resisted the objection.  Rather than to exclude claimant’s exhibits, the undersigned continued the case to June 14, 2006 in order for the parties to complete their discovery of the case.

On June 14, 2006, the remainder of the proceeding was conducted at the Iowa Division of Workers’ Compensation in Des Moines, Iowa.  Again, Ms. Cindy A. Foley served as the certified shorthand reporter. 

Claimant testified on his own behalf.  The parties offered exhibits.  Claimant offered Exhibits 1 through 36.  Later, Exhibit 37 was included in the record that had been left open because claimant once again neglected to turn over records to defendant.  Exhibit 37 was listed as the records of Siouxland Wellness Partners, L.L.C.  The following defense exhibits were admitted:  101 through 118, 119 and 120 were admitted for purposes of challenging the credibility of claimant and 121, 122, and 123 were also admitted.  

The following witnesses testified during the proceedings:  Joseph A. Zediker, claimant; Don Trometer, Risk Manager at the City of Sioux City; Jim Miller, Fleet Supervisor at the City of Sioux City; Curtis Miller, Manager of Purchasing, Fleet and Transit at the City of Sioux City.

On July 7, 2006, claimant filed a written objection to the admission of Exhibit 116.  It is the independent medical report of Richard J. Farmhand, M.D., of Sioux Falls, South Dakota.  The objection is noted but hereby overruled.  The objection should go to the weight to be given to the report and not to the admission of the report.  Exhibit 116 is admitted as exhibit.
The attorneys were ordered to file post-hearing briefs.  The briefs were due on July 28, 2006.  Claimant filed his brief on July 28, 2006.  Defendant did not file its brief until July 31, 2006.
STIPULATIONS

The parties entered into the following stipulations:

1.  There was the existence of an employer-employee relationship at the time of the alleged injury;

2.  The rate of compensation to use in the event weekly benefits are ordered is $419.02 per week; and

3.  Prior to the hearing, claimant was paid no weeks of compensation.

ISSUES

The issues for determination are:

1.  Whether claimant sustained an injury on September 29, 2003 which arose out of and in the course of his employment;

2.  Whether the alleged injury is a cause of temporary and/or permanent disability;

3.  Whether claimant is entitled to temporary or healing period benefits for the period from November 21, 2003 through January 12, 2004 and from October 20, 2005 through January 2, 2006;

4.  Whether claimant is entitled to permanent partial disability benefits, and if so, the extent of those permanent partial disability benefits;

5.  Whether the commencement date for permanent partial disability benefits is January 2, 2006;

6.  Whether claimant is entitled to medical benefits pursuant to section 85.27 of the Iowa Code, as amended; 

7.  Whether claimant provided proper notice under Iowa Code section 85.39;

8.  Whether claimant is entitled to penalty benefits pursuant to Iowa Code section 86.13;

9.  Whether defendant is entitled to a credit pursuant to Iowa Code section 85.38(2) for payment of medical/hospitalization expenses; and

10.  To whom the costs to try the case shall be assessed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy after hearing the testimony, after judging the credibility of the witnesses, after reading the evidence and the post-hearing briefs, makes the following findings of fact and conclusions of law:

Claimant is 27 years old and resides in Sioux City, Iowa.  Claimant completed high school in May of 1997.  In 1998, claimant received a certificate in gas and diesel technology from the Nashville Auto Diesel College.  

He married his spouse on June 20, 1997.  At the time of the alleged work injury, claimant had one minor child.  He now has another child.

The town of Sioux City is located in Woodbury County and on the Missouri River.  According to the 2005 Iowa Transportation Map, the population of Sioux City is 85,013.  Sioux City is the largest city in western Iowa.  Geographically, earning capacity is determined on the basis of the worker’s community of residence, Guyton v. Irving Jensen Co., 373 N.W. 2d 101 (Iowa 1985).

Claimant has prior work experiences in food service as a cook, packaging food and customer service in a grocery store, shipping boxes of computers, working as a tire technician, and working as a mechanic.  Claimant was employed at Steffen Truck Equipment from April 1999 through April 2000.  While working there, claimant engaged in body welding, prepping trailer brakes, installing snow plows and lift-gates and servicing refrigerator units.  At the time of his voluntary termination from Steffen Trucking, claimant was earning $9.50 per hour.

The City of Sioux City questioned the credibility of claimant.  The City officials did not believe claimant had been truthful with respect to many areas of his employment, including the filing of a workers’ compensation claim for the alleged spinal condition.

The medical evidence demonstrated claimant sought chiropractic care for his spine as early as August 26, 1994.  At the time, claimant reported he had experienced back pain for one year.  (Exhibit 7)  Claimant attended nine chiropractic treatments in 1994 at Heartland Chiropractic Associates.  Kenneth Todd, D.C., treated claimant for his condition.

Claimant again sought chiropractic treatment at Heartland Chiropractic Clinic on December 2, 1998.  Claimant reported mid and low back pain.  (Ex. 113)  

On June 8, 2001, claimant sought chiropractic care for “pain in the lower back area bilaterally.”  (Ex. 113)  Dr. Todd diagnosed claimant with “The patient has a chronic condition and has suffered an acute moderate exacerbation of symptoms.”  (Ex. 113)

On September 5, 2001, claimant returned to Dr. Todd for chiropractic care.  Claimant complained of thoracic spine and cervical spine pain.  (Ex. 113)  In 2002, claimant also treated with Dr. Todd on three occasions for spinal pain.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).  Defendant has the burden to prove claimant was not a credible witness.  It is the duty of the workers’ compensation commissioner to determine the credibility of proffered testimony.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467, 471 (Iowa 1990).  In every case, the deputy workers’ compensation commissioner is required to determine the credibility of the witnesses and to evaluate the weight to be given to the testimony presented.  
In DeLong v. Highway Commission, 229 Iowa 700, 719-720; 295 N.W. 91 (1940), the Iowa Supreme Court wrote the following relative to the evidence presented before the then Industrial Commissioner:

Evidence offered before the industrial commissioner is subject to the usual tests of credibility and this is true although no witness contradicts.  The finding of a commissioner has the same force and effect as the finding of a jury.  A jury is not bound to accept as true the testimony of a witness not contracted by other witnesses.  A jury takes into consideration the means and the opportunity of a witness to know the facts to which is credibility relates.  This is also the privilege of the commissioner and it is for him to determine the consistency of the testimony and in the light of all proven facts and circumstances to weigh the credibility thereof.

The Supreme Court in Delong, then cited the case of Miller v. Gardner & Lindberg, 190 Iowa 700, 704; 180 N.W. 742, 743 (1921) regarding evidence in a workers’ compensation hearing.  The Court reiterated:  “It will not do to say that the evidence of the claimant is binding upon the commissioner, in the absence of direct contradiction.  It will not do to say that that commissioner may not consider the weight and credibility of his evidence, in the light of all circumstances.”

Finally, in Delong, the Supreme Court cited Heinen v. Motor Inn Corp., 202 Iowa 67, 69; 209 N.W. 415, 416 (1926) regarding evidence before the commission.  The justices quoted:  “There is no great conflict in the direct evidence; but the commissioner had the right to draw any legitimate inference therefrom.”

Defendant first argued claimant falsified his application form when he applied for work with defendant.  On February 2, 2000, claimant completed an application for employment at the City of Sioux City.  The application included a nepotism policy for the City.  (Ex. 119)  The final question asked regarding the nepotism policy was, “Do you have relatives working for the City?  Yes_____ No _____ if yes, please list below:”  (Ex. 119)  Claimant checked no on the application form.  He listed no relatives who were employed at the City.

During the hearing on June 14, 2006, claimant admitted, he intentionally provided false information regarding his familial relationship with a current employee of the department.  Claimant falsified his application form in order to secure employment with the City.  (Transcription pages 130-131)  At the time he completed his application form, claimant was married to Joyce Zediker.  She is the daughter of Roger Johnson, a mechanic in the same department.  Mr. Johnson was not a supervisor over claimant.  He was a co‑worker.  Nevertheless, claimant indicated on his application form he was not related to anyone who was employed by the City, even though Roger Johnson was his father‑in‑law.  The City hired claimant as a mechanic 1 in April 2000.

Several months following his employment by the City, Curtis Miller, claimant’s supervisor, confronted claimant about his relationship with Roger Johnson.  Curtis Miller called both claimant and Mr. Johnson into the supervisor’s office.  According to Curtis Miller’s testimony, claimant stated to him:
Joe told me that he was not married to – to Roger’s daughter at that time, that they were – they got married after he came to work for the City.

DEPUTY COMMISSIONER MCGOVERN:  Joe said he was not married?

THE WITNESS:  That’s right.  He said he was not married at the time he applied so he didn’t lie on the application, rather that they got married after he came to work for the City.  So at that point I had to contact the HR department and find out where I had two – two existing employees who now became subject to that nepotism policy what would have to be done, which we followed up with the two affidavits that they had to sign regarding the nepotism relationship that now occurred.

What I found out today is he lied.  He had actually been married a long time before he applied for that job and he lied to me when I confronted him so – (Shaking head.)

(Trans. p. 268 line 20 through p. 269 ln. 14)

Several minutes later, Curtis Miller testified at the hearing:

THE WITNESS:  I asked Roger if he was not aware of the nepotism policy and that that would be a problem.  He indicated no, he wasn’t aware, but he never volunteered any information to indicate they were married prior to him coming to work.  Neither one of them did.

(Trans. p. 270 ln. 14-19)

Both claimant and his father-in-law, Roger Johnson, signed affidavits waiving certain rights because of their familial relationship.  Mr. Johnson’s affidavit is marked as Exhibit 122.  Claimant’s affidavit is marked as Exhibit 123.  

It was during the June 14, 2006 hearing Curtis Miller first learned claimant had been married nearly five years prior to his employment with the City.  Mr. Miller indicated had he known this operative fact during the course of claimant’s employment, claimant would have been terminated for falsifying that information on his employment application.

Claimant’s application for employment was completed.  Pursuant to the policies of the City, claimant was requested to undergo a pre-employment physical that included x-rays of the spine.  Thomas A. Manning, M.D., interpreted the x-rays to show:

IMPRESSION:  Mild rightward convex curvature of the lumbosacral junction.

(Ex. 107)

On March 20, 2000, claimant completed a “Medical Evaluation.”  The evaluation was provided to him by Mercy Business Health Services on behalf of the City.  Claimant indicated he had not consulted or been treated by clinics, physicians, healers or other practitioners within the past six years for any condition except for a cold in 1998.  Claimant also indicated on the same form that he was not being treated by a physician or a chiropractor and that he had no other illnesses or injuries other than the ones listed on the form.  Claimant did not include a prior spinal condition on the medical evaluation.  Claimant neglected to mention any spinal treatment at Heartland Chiropractic Treatment or treatment from Ken Todd, D.C.  Claimant also wrote he was not under any form of permanent restrictions either self-imposed or given by a physician.  (Ex. 108)

Above the signature line on the “Medical Evaluation,” it was stated:

The information I have given is true to the best of my knowledge and belief.  I understand that any intentional misrepresentation or omission of fact will justify rejection of my application for employment or termination of my employment.  I hereby authorize any physician or other medical person who has attended me to make disclosure to Marian Occupational Health Network medical information concerning my medical history.

(Ex. 108)

Claimant signed and dated the document on March 20, 2000.  On the same date, Clayton Van Balen, M.D., indicated claimant’s spinal condition was normal.  (Ex. 108)  Claimant was determined to be fit medically for employment as a mechanic 1 with the City.  

Claimant admitted during the June 14, 2006 hearing, Dr. Van Balen did not have a complete medical history of claimant.  (Trans. p. 169 ln. through 170 ln. 1)  It is questionable whether Dr. Van Balen would have recommended claimant for employment if a true medical profile had been provided.
On April 3, 2000, claimant signed a “Statement of Agreement with City of Sioux City for Workers’ Compensation Program.”  The agreement stated at paragraph A:

Report ALL injuries immediately, no matter how minor, to your supervisor.  A First Report of Injury is to be completed for all injuries.  (See Administrative Policy 5.02)

(Ex. 105)

The workers’ compensation agreement provided the following just above the signature line:

I have read the above and I have been given the opportunity to ask questions.  I fully understand the City of Sioux City’s Workers’ Compensation Program and agree to follow these procedures.

(Ex. 105)

The evidence established claimant filed a workers’ compensation claim for a burn on his ankle.  Claimant burned himself with a steamer.  Hot water sprayed onto his ankle.  Claimant reported the injury promptly to his supervisor.  The personnel in the department of human resources obtained proper medical treatment for claimant.  Claimant made no claim for back pain at the time.

On March 29, 2003, claimant sought chiropractic care.  Dr. Todd assessed claimant’s condition to be:  “The patient has suffered an exacerbation of the existing condition.”  (Ex. 113)  Dr. Todd adjusted the full spinal condition.  Claimant returned to the chiropractic clinic on April 21, 2003; April 24, 2003; April 28, 2003; April 30, 2003 and May 5, 2003.  Claimant made no mention of any work injury to his back.  (Ex. 113)

On July 15, 2003, claimant promptly reported an injury to his toe per the statement of agreement regarding the workers’ compensation policies of the City.  The toe was fractured while claimant was stepping from a piece of equipment.  Claimant did not complain to the City of low back pain at the time.  Again defendant provided proper medical treatment for the fractured toe.  Claimant was paid $1,594.14 in healing period benefits for his toe.

Claimant had no other chiropractic treatments until September 30, 2003.  Claimant provided a medical history to Dr. Todd.  According to the clinical notes for the same date, claimant stated: 

Subjective:  Mr. Zediker enters the office for today’s visit and states that he is having a flare-up of constant moderately severe pain in the left and right lumbar spine area.  He reports there has been some improvement in his condition.  The left and right upper back pain has been less severe.  He also stated that the pain in his left and right cervical region is showing a definite reduction in pain severity.

Objective:  Examination for altered spinal motion revealed a moderate amount of spinal joint fixation at L4-L5, the left ilium and the right ilium, and a mild degree of joint fixation at C2-C3, C7 and T1-T5. . . .
Assessment:  The patient’s symptoms reflect an intermediate subacute nature.

(Ex. 6)

Claimant returned to Dr. Todd on September 30, 2003; October 2, 2003; October 21, 2003 and October 22, 2003.  The chiropractor placed claimant in an “acute care status.”  (Ex. 6, p. 2)  Claimant did not indicate to Dr. Todd the cause of the condition was related to his employment with the City.
On November 7, 2003, claimant presented himself to F. John Kissel, M.D.  Dr. Kissel was claimant’s personal physician.  According to the clinical notes for the same date, claimant explained:

SUB  He comes in with back pain.  Two months ago he may have lifted something heavy at work.  At the same time he fractured the sesamoid bone in the right foot.  He noticed he had back pain.  He has been to the chiropractor which was no help.  He finally comes in here.  He does complain that it goes into his toes and if he stands for a couple minutes he actually feels some tingling in his feet.

(Ex. 7)

Dr. Kissel diagnosed claimant with “Back pain with loss of normal curvature, suggesting spasm.  Wonder about underlying true disk syndrome with radiculopathy in the lower extremities.”  (Ex. 7)  Dr. Kissel ordered a MRI and prescription medications.  (Ex. 7)  Claimant did not report a low back injury to his supervisors at the City.

The MRI was conducted on November 11, 2003.  Steven J. Saulsbury, M.D., interpreted the results of the MRI.  Dr. Saulsbury opined:

There is diffusely degenerated disc at L4-5 with a moderate sized disc herniation.  This prominently deforms the thecal sac producing severe narrowing of the central canal anteroposterior.

(Ex. 10, p. 1)

Carol Roge, M.D. examined claimant on November 18, 2003.  Dr. Roge is a family physician in the same clinic as Dr. Kissel.  Dr. Roge arranged for claimant to see Quentin Durward, M.D., a neurosurgeon.  Dr. Durward is often asked to treat injured workers at the City of Sioux City.  However, in this case, the City was totally unaware of claimant’s low back condition.  Claimant completed a “New Patient Questionnaire” for Dr. Durward.  Claimant was asked if he believed the injury was work related.  Claimant answered “No.”
In his report of the same date, Dr. Durward wrote:

Joseph Zediker is a 24-year-old man I have been asked to see urgently by Dr. Roge because of a large bilateral L4-5 disc herniation.  This probably came on as a result of a lot of lifting and bending that he does at work at his job as a mechanic for Sioux City.  He has had occasional back injuries in the past from lifting and has always settled down with chiropractic.  About 2 months ago he did a lot of heavy lifting and noted some discomfort in his back again.  Went to the chiropractor and had an adjustment that did not help.  Progressively since then more and more with radiation primarily into his left leg as well.  Pain is felt in the buttock, anterior and posterior thigh, calf, and foot.  Associated bilaterally with tingling and numbness of the toes of both feet particularly with standing.  Standing, lifting, bending, standing straight up all exacerbate the pain.  No Valsalva effect.  No bladder dysfunction.  Has continued to work but has been avoiding any significant bending or lifting.  No real weakness of his legs.  Treatment to date has consisted of chiropractic and medications but he has not had an epidural flood or physical therapy.

(Ex. 12, p. 1)

At the hearing, claimant testified that two days following his appointment with Dr. Durward, claimant reported his low back condition to Don Trometer.  Claimant testified at his hearing, how he explained to Mr. Trometer he did not think the back condition was work related until he spoke with Dr. Durward.  

THE WITNESS:  That I had seen a doctor for significant back pain and that doctor’s telling me that it is a work-related injury, although I had not knowingly received a trauma type of injury, but it was a work-related injury and that I should file a Workers’ Compensation.

(Trans. p. 89 ln. 14-19)  

Under cross-examination, claimant testified to the following:

Q.  And do you deny that the date of injury that was listed on that Petition is September 29th of 2003?

A.  To the best of my knowledge that is when I had first started to receive – 
Q.  Sir, yes or no, is that the date that was listed on your Petition for Arbitration?

A.  Yes.

Q.  Did you on or about September 29th ever notify Jim Miller of an injury?

A.  No, I did not.

Q.  Curt Miller?

A.  No, I did not.

Q.  Don Trometer, the Risk Manager for the City?

A.  No, I did not.

(Trans. p. 108 ln. 11 through p. 109 ln. 1)

Counsel for claimant later moved to conform the pleadings to reflect that a cumulative trauma occurred on September 29, 2003.  The motion was sustained.

Mr. Jim Miller testified claimant never reported an alleged back injury until November 2003.  At the time, claimant explained he would not return to work for some period as he was having surgery on his spine.

Mr. Curtis Miller testified claimant never notified him of an alleged back injury between July of 2003 and November 2003.  (Trans. p. 265 ln. 118-125)  Claimant completed no accident report during the same time period.  When Mr. Curtis Miller questioned claimant and asked him to explain the events that occurred, claimant was unable to report how the injury had occurred.  (Trans. p. 265 ln. 7-19)

On November 20, 2003, Don Trometer, the risk manager, interviewed claimant about his alleged low back condition.  The interview was recorded, transcribed and admitted into the record as evidence.  The exhibit was marked as Exhibit 106.  

In the interview with Mr. Trometer, claimant reported to him he first experienced numbness in his feet and toes on approximately November 6, 2003.  Claimant reiterated the November 6, 2003 date of injury on several occasions during the course of the interview.  Claimant did not recall a specific instance that could have caused the condition.  (Ex. 110)  Claimant did admit he had seen Dr. Todd prior to November 6, 2003 and the appointments were for spinal adjustments.

Claimant underwent a discectomy of L4-5 on November 21, 2003.  In a follow up appointment on December 18, 2003, claimant reported to Dr. Durward:  “He states that his back pain came on gradually and then suddenly progressed into not being able to feel his feet.”  (Ex. 12-3)

The City also challenged claimant’s credibility when it questioned claimant about his criminal conviction for possession of a controlled substance.  In Woodbury County, claimant entered a guilty plea to the charges in file number FEERO-5367 on February 20, 2006.  He was sentenced on the same date.

Claimant admitted during cross-examination he altered a prescription for hydrocodone that was given to him by Dr. Farnham.  Not only did claimant alter the amount of the prescription, he also altered the strength prescribed.  The act showed a definite disregard for honest behavior.

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

It is the specific finding of this deputy that claimant was not a credible witness.  He did not exhibit a propensity to tell the truth.  Braden, 459 N.W.2d 467 (Iowa 1990).  Claimant seriously misrepresented his relationship with Roger Johnson when claimant applied for a position with the City.  He engaged in deceit on a second occasion regarding the same set of circumstances.  He misrepresented the date he married the daughter of Roger Johnson so he could continue his employment as a mechanic 1 once his supervisor learned of his familial relationship with Mr. Johnson.  The misrepresentations were for the purposes of securing financial gain.

At the same time, claimant did not report his prior spinal condition when he appeared for his pre-employment physical.  Claimant neglected to inform the doctor retained by the City, Dr. Van Balen, of the many chiropractic treatments claimant had undergone prior to the date of his application form.  

Then there was a criminal conviction that involved an utter disregard for honest behavior.  Claimant knowingly falsified a prescription for narcotic drugs.  His conduct did not demonstrate an affinity for honest behavior.  

Because of claimant’s disregard for the truth in his dealings with his employer, the City, the undersigned is unable to give much weight to claimant’s testimony with respect to his alleged work injury.  Claimant alleges a date of injury of September 29, 2003.  He sees a chiropractor on the next day.  He makes no mention of a work injury occurring on the previous day.  He engages in follow up care.  Still there is no mention of a work injury.  Six weeks later, claimant tells a family physician, Dr. Kissel, he had injured his back when he fractured a bone in his foot.  The fractured toe occurred on July 15, 2003.  Nevertheless, claimant gives no report of a low back injury to his supervisors.  Then on November 20, 2003, in a recorded interview with Don Trometer, the City risk manager, claimant assures Mr. Trometer repeatedly, the injury occurred on November 6, 2003.  Claimant neglects to mention his back injury commenced when he fractured his toe.  Claimant is unable to describe any events or details that surround the alleged date of injury.  Claimant avoids any discussion of an injury occurring on September 29, 2003.

Pursuant to cross-examination, claimant testified that to his best knowledge the injury occurred on September 29, 2003.  Claimant provided no specific details about the day in question.  He did describe general duties he performed as a mechanic 1.  Claimant testified he did not believe he had sustained a work-related injury until he had been examined by Dr. Durward.  

In light of the many inconsistencies detailed above, it is the determination of the undersigned that claimant did not sustain a work‑related injury to his spine on September 29, 2003.  There is no evidence in the record to support a conclusion a work‑related injury occurred on that date.  

Therefore, since claimant is unable to prove by a preponderance of the evidence he sustained a work-related injury on September 29, 2003, claimant takes nothing from these proceedings.

ORDER

THEREFORE, IT IS ORDERED:

Claimant takes nothing from these proceedings.

Each party is responsible for his/its own costs.
Signed and filed this _____29th_____ day of November, 2006.

______________________________






       MICHELLE A. MCGOVERN







 DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Harold K. Widdison
Attorney at Law

505 – 5th Ave., Ste. 603

Sioux City, IA  51101-1505

James Carlin

Attorney at Law

3930 Stadium Dr. # 1

Sioux City, IA  51106-5166

Connie E. Anstey

Attorney at Law

PO Box 447

Sioux City, IA  51102-0447

MAM/srs

