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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CLARENCE PEEL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5035787
EXTENDED STAY AMERICA HOTEL,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ZURICH AMERICAN INSURANCE CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                     Head Note Nos.:  1804
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Clarence Peel, sustained a stipulated work injury in the employ of defendant Extended Stay America Hotel on August 24, 2007, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, Zurich American Insurance Co.

The claim was heard in Des Moines, Iowa, on March 14, 2012, and deemed fully submitted on April 9, 2012.  The record consists of Peel’s testimony, his exhibits 1-22, and defendants’ exhibits A-G.

ISSUES

STIPULATIONS:

1. Peel sustained injury arising out of and in the course of employment on August 24, 2012.

2. The injury caused both temporary and permanent disability.

3. Entitlement to healing period benefits is not in dispute.

4. Permanent disability should be compensated by the industrial method (loss of earning capacity) commencing February 27, 2008.

5. On the date of injury, Peel was married with two exemptions and had average weekly wages of $495.30.  On those facts, published agency rate tables yield a compensation rate of $336.01, which is hereby adopted.

6. Entitlement to medical benefits is not in dispute.

7. Defendants should have credit for benefits paid.

ISSUE FOR RESOLUTION:

1. Extent of industrial disability.

FINDINGS OF FACT

Clarence Peel, age 53, attended school through the 11th grade, but did not graduate and has not attained GED certification.  Peel has additional on-the-job training as a firefighter in 1983, and at about the same time briefly attended computer classes without special certification.

Peel’s employment history is largely as a maintenance worker or engineer for various businesses, especially hotels and senior citizen housing, as well as brief self-employment as a painter and handyman.  He was employed by Extended Stay America, operator of extended-stay hotels, from October 2006 through May 2008, last working August 23, 2007.  (Exhibit 17, pages 157-158)  His duties typically including plumbing, painting, yard work, mechanical and general maintenance, and maintenance of heating and air conditioning equipment.

Peel worked full time at Extended Stay America with a wide variety of maintenance responsibilities, which included lifting 145-pound HVAC room units.  On two days in August 2007, Peel had to remove, clean and replace 25 room units per day.  Each unit, located near floor level, had to be removed, lifted to a cart for cleaning, and replaced.  This clearly involved significant bending and lifting in a bent posture.

Following these two days of exertion, Peel woke up at night with onset of pain in the low back radiating to the right leg, and was eventually referred to orthopedic surgeon William Boulden, M.D.  On December 5, 2007, Dr. Boulden accomplished a two-level spinal decompression at L3 through L5 bilaterally.  (Ex. 4, p. 14)

Following a Functional Capacity Evaluation (“FCE”) that placed Peel in the Medium Physical Demand Level, Dr. Boulden on February 26, 2008, declared Peel at maximum medical improvement and released him from care with weight restrictions based on the FCE findings.  (Ex. 4, p. 19)  In a report dated March 31, 2008, Dr. Boulden rated impairment at ten percent of the lumbar spine.  (Ex. 4, p. 20)

Unfortunately, Peel continued to experience discomfort.  He returned to Dr. Boulden, who ordered another MRI scan.  This study demonstrated multilevel foraminal narrowing and, according to Dr. Boulden, a “tight” neural foramen on the left for which a selective nerve block was recommended.  Dr. Boulden, however, thereafter expressed puzzlement:

He keeps talking about his pain distribution, but none of it makes a lot of sense to me.  He says now that he had an episode the other day when he was walking and his right leg went totally numb.  Once again, that does not make a lot of pathological sense to me, either.

I am very hesitant to get aggressive with any further treatment with him.  At the present time [December 23, 2008] he is doing better.

(Ex. 4, p. 25)

On December 4, 2008, Peel was seen in consultation by physiatrist/anesthesiologist M.S. Iqbal, M.D., who thereafter undertook care.  At this point, Peel’s symptoms had been managed with, besides surgical decompression, physical therapy, a TENS unit, and ultrasound.  Dr. Iqbal noted that a more recent MRI scan ordered by Dr. Boulden demonstrated laminectomy changes and “enhancement of the scar” as well as bilateral neuro foraminal stenosis at L5-S1.  (Ex. 5, p. 29)  Dr. Iqbal immediately administered a steroid injection at that level, which was said to have markedly improved pain.  (Ex. 5, p. 30)

The improvement proved temporary.  On February 5, 2009, Dr. Iqbal noted:

After that [injection] he went back to Dr. Boulden who suggested that he can have a second operation with decompression at L3 level followed by lumbar fusion but the success rate is about 50%. Dr. Boulden told him that he does not want to operate for the success rate of 50%.

The patient went to Dr. Igram at IOC for a second opinion.  He was also told that an operation can be performed but the odds of success are no better than 50% and so there is no point undergoing a major surgical intervention with 50% success rate.

(Ex. 5, p. 34)

On February 9, 2009, orthopedic surgeon Cassim Igram, M.D., saw Peel in consultation and reported:

I discussed treatment options with him.  He did mention that Dr. Boulden had suggested that if he did come to a surgery, he would likely require a multilevel re-do decompression followed by a multilevel instrumented fusion.  Dr. Boulden suggested that this might have about a 50% chance of success.  I did suggest to the patient that I would tend to believe that that would likely be the case.  I indicated that a multi-level re-do decompression and fusion would have a limited chance of success and, in my opinion, is probably best avoided.  

(Ex. 6, p. 77)

Dr. Igram did not suggest alternative therapies, other than returning to Dr. Boulden.

Dr. Iqbal recommended trial of a spinal cord stimulator, which was installed on April 6, 2009.  (Ex. 5, p. 38)  The stimulator provided 40-50 percent pain relief, after which Dr. Iqbal referred Peel to neurosurgeon Thomas Carlstrom, M.D., for installation of a permanent stimulator; this was accomplished on May 13, 2009.  (Ex. 8, p. 90)

Due to persistent discomfort, Peel has continued to treat with Dr. Iqbal through the date of hearing.  A steroid injection at S1 bilaterally was administered as recently as February 3, 2012, only a month before the hearing.  (Ex. 5, p. 73)

Peel underwent a second FCE administered by physical therapist Mark Blankespoor on October 14, 2010.  The study was deemed valid, and identified these significant deficits:

1) Lifting/carrying

2) Positional tasks – elevated work, forward bending, trunk rotation, crawling, kneeling, crouching and squatting

3) Sitting/standing tolerance

4) Walking tolerance

5) Pushing/pulling

6) Stair/step ladder climbing

(Ex. 9, p. 104)

Blankespoor concluded:

2)  The client’s capabilities are in the sedentary category (lifting up to 5 pounds on an occasional basis) of physical demand characteristics.  Specific capabilities are noted with the FCE Test Results and Interpretation.  

3)  While the client’s capabilities are in the sedentary category, he would have significant difficulty with performing work tasks on a full-time basis.  He would not be able to safely perform lifting, carrying, pushingk [sic] pulling, sitting, standing, walking or positional tasks on a continuous, day after day basis.

(Ex. 9, p. 104)

Occupational physician Sunil Bansal, M.D., accomplished an independent medical evaluation at Peel’s request on November 30, 2010.  Dr. Bansal’s diagnoses include:

a. Failed Laminectomy Syndrome

b. Status post laminectomy at L4, with partial laminectomy of L3

c. Lumbar Spondyloysis [sic; understood as “Spondylosis,” or vertebral degeneration] with Bilateral Leg Radiculopathy
(Ex. 10, p. 120)

Dr. Bansal thinks Peel is a candidate for spinal fusion if further therapy (pool therapy) is ineffective, but currently rates impairment at 19 percent of the whole person.  (Ex. 10, p. 121)  In lieu of the FCE findings (failed laminectomy syndromes are “sensitive of having additional load placed to the back”), Dr. Bansal recommends these restrictions:

PERMANENT RESTRICTIONS:
No lifting over 10 lbs.

No pushing or pulling over 20 lbs.

No repetitive lifting, stooping, bending, twisting, pushing, or pulling.

Sit and stand as tolerated.

(Ex. 10, p. 122)

Dr. Bansal causally ties these findings and recommendations to the work injury and thinks Peel is likely to experience consistent pain levels; any improvement should have occurred by now.  (Ex. 10, p. 122)

Peel has made two unsuccessful attempts to return to work, including Extended Stay, following his release by Dr. Boulden.  However, he was terminated from employment due to the employer’s inability to accommodate restrictions.  He then secured employment with another hotel in July 2008; a less strenuous job with more supervision.  This attempt also failed, as Peel was discharged for requesting excessive time off work due to residuals of his injury.  Peel is currently receiving Social Security Disability Benefits and is not actively seeking a return to competitive employment.

Peel was evaluated at his own request by vocational consultant Carma Mitchell, who issued a report dated February 13, 2012.  Mitchell thinks that the limitations and restrictions in the second FCE and recommended by Dr. Bansal foreclose competitive employment:

Mr. Peel would not be able to maintain full-time competitive employment.  He is only able to occasionally sit and stand and can rarely walk so he is able to do less than sedentary work and would not be able to work 8 hours.  Mr. Peel describes needing to recline during the day due to the numbness in his legs.

(Ex. 14, p. 141)

Peel has walked with a cane since August 2009 to counter balance problems and “shuffling.”  He wears slip-on shoes due to inability to tie shoelaces.  He has reduced or lost ability to participate in numerous activities of daily living, such as yard work, riding a motorcycle, or walking the dog.  Mostly, he watches television.  Peel is no longer physically able to perform the physical requirements of any previous maintenance job due to inability to lift, bend, kneel, squat, or work overhead.  He knows of no job he is qualified to do that meets his abilities, including the inability to walk or stand for any significant period.

Peel’s account was credible in itself and bolstered by an entirely unobtrusive and convincing display of sympathetic emotion by his wife, who was present but did not testify.  Video surveillance in August 2010 confirms that he consistently uses a cane when outdoors.  Peel is clearly not bedridden, but the video does not demonstrate abilities inconsistent with his medical restrictions and abilities as disclosed by FCE.

CONCLUSIONS OF LAW

Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).

The concept of industrial disability is similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).

Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525 (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law sections 81.01[1] and 81.03.  The loss is not measured in a vacuum.  Such personal characteristics as affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).
The refusal of defendant-employer to return claimant to work in any capacity is, by itself, significant evidence of a lack of employability.  Pierson v. O’Bryan Brothers, File No. 9512062 (App. January 20, 1995).  Meeks v. Firestone Tire & Rubber Co., File No. 876894, (App. January 22, 1993); See also, 10-84 Larson’s Workers’ Compensation Law, section 84.01; Sunbeam Corp. v. Bates, 271 Ark. 609 S.W.2d 102 (1980); Army & Air Force Exchange Service v. Neuman, 278 F. Supp. 865 (W.D. La. 1967); Leonardo v. Uncas Manufacturing Co., 77 R.I. 245, 75 A.2d 188 (1950).
Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee’s experience, training, education, intelligence and physical capacities would otherwise permit the employee to perform.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  The pertinent question is whether “there [are] jobs in the community that the employee can do for which the employee can realistically compete.”  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808 (Iowa 1994).  The test has been further described by the agency as follows:

The focus for evaluating total disability is on the person’s ability to earn a living. Diederich v. Tri-City R. Co., 219 Iowa 587, 594, 258 N.W. 899, 902 (1935).  The question is not whether the person is physically and mentally capable of working because virtually anyone who is conscious is capable of performing some type of work.  The question is whether the person is capable of performing a sufficient quantity and quality of work that an employer in a well-established branch of the labor market would employ the person on a continuing basis and pay the person sufficient wages to permit the person to be self-supporting.

Tobin-Nichols v. Stacyville Community Nursing Home, File No. 1222209 (App. December 9, 2003).
The parties agree that Peel sustained permanent disability to the body as a whole, and that the injury should be compensated industrially.  At age 53, Peel is entirely disabled from the work he has done since 1991 in hotel maintenance.  He did not graduate high school, has no GED, has no other currently viable education, and does not seem a likely candidate for retraining.  None has apparently been offered by defendant, at least, nor any other vocational services.

Peel’s ongoing symptoms and work restrictions, in particular his inability to sit or stand, leave him incapable of performing a sufficient quantity and quality of work that an employer in a well-established branch of the labor market would pay sufficient continuing wages to attain self sufficiency.  He is entitled to permanent total disability benefits.

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay permanent total disability benefits at the rate of three hundred thirty-six and 01/100 dollars ($336.01) per week commencing February 27, 2008 and continuing during such time as Peel remains under a total industrial disability.

Unpaid benefits, if any, shall be paid in a lump sum together with statutory interest.  Credit for voluntarily paid weekly benefits should be calculated using the compensation rate of three hundred thirty-six and 01/100 dollars ($336.01) per week.

Defendants shall file subsequent reports of injury as required by this agency.

Costs are taxed to defendants.

Signed and filed this _____22nd_____ day of August, 2012.

   ________________________







   DAVID RASEY






         DEPUTY WORKERS’





         COMPENSATION COMMISSIONER

Copies to:

Jean Mauss
Attorney at Law

6611 University Ave., Unit 200

Des Moines, IA  50324-1655

jmauss@msalaw.net

Andrew D. Hall

Attorney at Law

PO Box 10434

Des Moines, IA  50306-2057

ahall@grefesidney.com

DRR/srs







8 IF  = 9 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


