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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LUCILE A. DEVRIES,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5040128

WAL-MART STORES, INC.,
  :



  :                      REMAND  DECISION

Employer,
  :



  :

and

  :



  :

AMERICAN HOME ASSURANCE
  :

CORP./AIG,
  :



  :


Insurance Carrier,
  :


Defendants.
  :           Head Note Nos.:  1803.1; 1804; 4000
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Lucile DeVries, has filed a petition in arbitration and seeks workers’ compensation benefits from Wal-Mart Stores, Inc., employer, and American Home Assurance Corp/AIG, insurance carrier, defendants.  The matter is on remand from the commissioner for a more detailed decision.

ISSUES

The parties have submitted the following issues for determination:

1. Whether the injury is scheduled or industrial;
2. The extent of permanent disability;

3. Alternate medical care; and,
4. Penalty.

FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

The claimant was 56 years old at the time of hearing.  She is a high school graduate and has no additional formal training or education.  Due to years spent out of the workforce to be a homemaker and mother, the claimant has a limited work history, all of which is in unskilled, low wage work.

On October 17, 2010, the claimant suffered an injury arising out of and in the course of her employment with Wal-Mart when she slipped on a greasy floor and injured her left shoulder and fractured her elbow.  The fracture was so severe that the claimant was referred by the orthopedist at the St. Luke’s emergency room in Sioux City to a traumatology specialist in Omaha.  The claimant was hospitalized at St. Luke’s from October 17-19, 2010.

Care was taken over by Edward Fehringer, M.D., and orthopedic surgeon at the Nebraska Medical Center.  Surgery of internal fixation with the use of screws and plates was performed on October 26, 2010.  The claimant was hospitalized at the Nebraska Medical Center from October 21-29, 2010.  On December 16, 2010, the claimant was released to work with limited duty, she returned to work the next day.  On her next office visit on January 27, 2011, the claimant complained of left shoulder pain and it was noted that her shoulder lacked normal range of motion.  (Exhibit 2, page 18)  Dr. Fehringer released the claimant from his care on August 15, 2011 and deemed her at maximum medical improvement (MMI).  He imposed permanent restrictions, including no lifting greater than 8 pounds, and recommended a function capacity evaluation (FCE).  Dr. Fehringer opined that the claimant had a 7 percent body as a whole impairment from the work injury.  (Ex. 3, p. 2)  Following the FCE, Dr. Fehringer modified the restrictions to 20 pounds floor to waist, 10 pounds waist to crown, preferred hand of 15 pounds, lateral carry of 10 pounds, and unilateral carry of 10 pounds.  (Ex. 4, p. 1)  The claimant’s credible testimony also supports very restrictive limitations.

The claimant’s position at Wal-Mart is a make-work position without an actual job description, and specifically created for the claimant.  Wal-Mart’s Asset Protection Manager testified that the claimant would not qualify for employment as a new hire due to her restrictions.  The defendants hired Tom Karrow as a vocational expert to provide an opinion on the claimant’s loss of earning capacity.  He opined that the claimant had suffered a 25 percent loss of earning capacity and made much of the fact that the make‑work position at Wal-Mart was permanent.  That report was authored without input from the claimant.  (Ex. N, p. 2)  His report is flawed in that 3 of the 5 jobs he suggests for the claimant are medium or heavy.  A fourth is substantially the same job she used to perform for Wal-Mart, and is now incapable of performing per the employer.  The fifth, school monitor, would potentially have to break up altercations between students, or assist in emergencies.  All are beyond the claimant’s restrictions.  His opinion of a 25 percent loss is rejected.  The claimant used Michael Newman as an expert, to provide a vocational opinion on loss of earning capacity.  He opined that the claimant’s loss of earning capacity in the competitive work market is total.  (Ex. 6)  

The claimant’s physical restrictions are substantial and essentially make her a one-armed worker with a very limited history (particularly due to years spent out of the workforce to be a homemaker and mother).  Her education is limited to a high school degree with no additional formal education or training, and at this point in her life she is an older worker with significant barriers to competitive employment.  Based on an analysis of all industrial factors, the claimant has lost 100 percent of her earning capacity.

The claimant requests alternative medical care of continuing treatment.  The claimant had gross weekly earnings of $257.85, was single, and entitled to 1 exemption at the time of her October 17, 2010 injury.  As such, the claimant’s weekly rate of compensation is $180.00.

REASONING AND CONCLUSIONS OF LAW

The first issue is whether the injury is industrial or scheduled.

Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66-year-old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):

[T]he legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

Based on the finding that the injury was not limited to the arm but extended into the body as a whole, it is an industrial injury.

The next issue is the extent of the claimant’s entitlement to permanent disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. May 1982).

It was found that the claimant suffered a total loss of industrial earning capacity due to the injury of October 17, 2010.  She is thus entitled to permanent total disability benefits pursuant to Iowa Code section 85.34(3) from the date of injury and continuing through all periods of disability.

Next, penalty.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).  Schadendorf v. Snap-On Tools Corp., 757 N.W.2d 330, 338 (Iowa 2008).  

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

The defendants paid this injury as non-industrial even though their own IME doctor opined that the injury went into the shoulder and was body as a whole.  To ignore the opinions of one’s own chosen doctor with no contrary medical opinion is unreasonable.  Defendants paid 7 percent (bare minimum body as a whole rating of Dr. Fehringer), when at a bare minimum they should have paid an industrial rating.  The make-work position the claimant has been provided by the employer establishes the loss is industrial.  A reasonable payment would have exceeded 20 percent permanent partial disability.  Defendants shall pay a penalty of $7,500.00, which is in the range of 50 percent, and all of which is accrued.

Alternative care.

Under Iowa law, the employer is required to provide care to an injured employee and is permitted to choose the care.  Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997).

[T]he employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P. 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co., 562 N.W.2d at 433, the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” care than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.
To the extent that the defendants are not authorizing or providing care to the claimant for the work injury, which is a permanent condition which will likely require permanent care, they are directed to authorize and provide that care.  Again to be clear, this is merely a reminder that the claimant is entitled to lifetime care for her injuries.  If such care is needed in the future and denied, claimant can file an alternate medical care petition.
ORDER
THEREFORE, IT IS ORDERED THAT:
That the defendants pay claimant permanent total disability commencing October 17, 2010 at the rate of one hundred eighty and 00/100 dollars ($180.00), and continuing for all periods of disability.

Defendants shall pay a penalty of seven thousand five hundred and 00/100 dollars ($7,500.00), all of which is accrued.

The alternative medical care request is granted as detailed above.

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

Defendants shall receive credit for all benefits previously paid.

Costs are taxed to the defendants pursuant to 876 IAC 4.33.
Signed and filed this ____30th____ day of May, 2014.
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