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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JANET S. LAWLER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5002043

THE DEMOCRAT COMPANY D/B/A
  :

THE DAILY DEMOCRAT,
  :



  :                    A R B I T R A T I O N


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

MERIDIAN INSURANCE,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding under Iowa Code Chapters 85 and 17A.  Claimant, Janet Lawler, claims to have sustained a work injury in the employ of defendant The Democrat Company, on January 18, 2001.  She accordingly now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, Meridian Insurance.


The case was heard and fully submitted in Burlington, Iowa, on August 22, 2003.  The record consists of Lawler’s exhibits 1-8, defendants’ exhibits A-OO, and the testimony of Lawler and her husband, Frank Lawler.

ISSUES

STIPULATIONS:

1. An employment relationship existed between Janet Lawler (hereinafter Lawler) and The Democrat Company on January 18, 2001.

2. The alleged work injury caused both temporary and permanent disability.

3. If liability is found, Lawler is entitled to temporary total disability from January 18 – September 10, 2001, and temporary partial disability from September 1 – November 10, 2001.

4. Permanent disability should be compensated by the industrial method (loss of earning capacity) commencing May 5, 2002.

5. On the date of injury, Lawler was married, entitled to two exemptions, and had average weekly wages of $311.54.  On those facts, published agency rate tables yield a compensation rate of $214.78, which is hereby adopted.

6. If called, providers of disputed medical care would testify that the care and associated costs were reasonable and necessary; no contrary proof is offered.  The treatment was also causally connected to the claimed work injury.

ISSUES FOR RESOLUTION:

1. Whether Lawler sustained injury arising out of and in the course of employment on January 18, 2001.

2. Extent of industrial disability.

3. Entitlement to medical benefits under Iowa Code section 85.27.

4. Entitlement to an independent medical evaluation under Iowa Code section 85.39.

5. Whether the claim is barred as a “willful injury” under Iowa Code section 85.16.

FINDINGS OF FACT


Janet Lawler is a 42-year old right-handed woman.  She left high school shortly before graduation, but soon thereafter attained a GED, or equivalency diploma.  Lawler’s only other education consists of a few computer and cake decorating classes.


Lawler’s employment and self-employment history includes stints as a factory production worker, fast food restaurant worker, convenience store worker, cake decorator and day care provider.  She began working for The Democrat Company, a newspaper publisher, in 1999.  She drove newspaper routes, distributing to and collecting money from newspaper racks.  Her 40-hour per week job paid an hourly wage of $7.50, typically with bonuses based on collections.


Lawler sustained serious injuries in a motor vehicle accident on January 18, 2001.  She was driving her route near Neota, Illinois, when she was involved in a head-on collision with another vehicle.  Lawler has no memory of the collision, but claims to have been told by the investigating police officer that both vehicles crossed the centerline.  However, the investigation report cites only Lawler’s vehicle as crossing the centerline, and Lawler offers no refutation beyond self-serving hearsay.

The result of the accident as described by hospital emergency room chart notes follows:

The patient was the driver of a van.  She had lap and shoulder restraints.  The van was traveling approximately 50 mph, was struck head on by a Suburban.  There was considerable damage to the passenger compartment of the van.  The patient was found pinned under the dashboard and required 30 minutes of extrication with the jaws of life.  She was conscious when the paramedics arrived.  She has not been hypotensive.


. . . .

She demonstrated a fracture of the right wrist, a pelvic fracture involving the left acetabulum, with fracture of the left femoral neck and mid left femoral shaft.  There was fracture of the right tibia just below the knee and question of a nondisplaced fracture of the right talus.  There was fracture of the right wrist.

(Exhibit W, pages 49-50)


Lawler’s recovery was arduous.  She was hospitalized for three months and underwent five surgical procedures.  Medical bills to date total $177,778.25, and her treating surgeon, Mitchell H. Paul, D.O., thinks the future may hold much more, including a total knee replacement and possible total hip replacement on both sides.  Dr. Paul’s report dated May 2, 2002 declared Lawler at maximum medical improvement with impairment to the low back, left hip and right knee totaling 34 percent of the whole person and the following residual limitations:

As far as permanent restrictions are concerned, I believe that Janet Lawler is unable to lift anything greater than 5 lbs on a repetitive basis.  She will require assistance with ambulation of greater than 100 feet.  She will continue to use and need the assistance of a cane on a regular basis.  I anticipate that she will need to get up from a sitting position during periods of the day due to her low back and leg pain.  I anticipate that she will need the assistance of a handicapped bathroom and other facilities in any form of employment that she has.  She may additionally require special ergonomically designed chairs for employment.  As I stated initially, I anticipate that her lifestyle will ultimately and continuously be at a sedentary state.

(Ex. 4, p. 3)


According to defendants’ view of this case, Lawler should never have been injured because she never should have been driving a motor vehicle.  This theory is based on happenings at work in May 2000, when Lawler choked on a mouthful of coffee after a coworker made a joke.  Lawler attempted to get up, but lost consciousness and fell down, slightly injuring herself on a doorknob.  She was taken to the Fort Madison Community Hospital, where chart notes record:

She was at work this afternoon when she felt a little bit of a palpitation and when she tried to get up she blacked out and had loss of consciousness lasting approximately a few seconds to half a minute and she had emesis following her syncopal episode and also incontinent feeling. . . .  Denied any nausea or vomiting prior to her episode except after the event she had an episode of emesis, mostly throwing up clear, bile material.  Witnesses mentioned that she had some shaking spells, turned purple and blue and then she recovered. . . .  The patient denies ever having this episode except for a number of years ago when she went to go to the bathroom at night when she had a syncopal episode, falling to the floor.  She did not seek any medical attention at that time.  She does have a family history of epilepsy but not in her immediate family.

(Ex. Q, p. 29)


Although waking and sleeping EEG tests and an MRI scan were normal, an antiseizure medication (Dilantin) was prescribed by Harbans Deol, D.O.  Dr. Deol subsequently signed off on a summary letter prepared by defense counsel in August 2002, indicating (in a handwritten addendum) that standard practice called for advising Lawler to refrain from driving a motor vehicle or operating heavy machinery for a year.  (Ex. L, p. 17)  Dr. Deol also agreed that he at no time took Lawler off her Dilantin medication, although Lawler does not recall having her driving restricted, and both she and her husband, Frank Lawler, understood Dr. Deol to have taken her off the medication shortly thereafter.


It is defendants’ theory that Lawler’s motor vehicle accident was caused by a seizure while she was driving.  While plausible, the theory is nonetheless purely speculative.  It is equally plausible that the accident was caused by a moment’s inattentiveness or distraction, and more plausible yet that Lawler simply fell momentarily asleep at the wheel as a byproduct of ongoing sleep apnea.  Following the motor vehicle accident, consulting physician Anil K. Dhuna, M.D., wrote:

The patient is a 39 year old female, obese, who has had longstanding, severe snoring and has had episodes in the daytime of transient loss of consciousness, daytime drowsiness.  The patient had an EEG today which was normal awake and asleep.  She did have periods of time when she would spontaneously go from awake to a sleep stage with delta bursts, suggesting that she is probably having micro-sleeps as the cause of her daytime spells of loss of consciousness.  This is probably related to longstanding, untreated obstructive sleep apnea.

(Ex. FF, p. 108)


Following the accident, Lawler was off work entirely until September 9, 2001, when she returned to a part time telemarketing job at 25 hours per week (hourly wage: $7.50).  Her claim for temporary partial disability benefits through November 10, 2001, is apparently limited to the period for which benefits were voluntarily paid before defendants eventually denied liability on the claim.  She is currently working in the mailroom, still at the same wage, still at 25 hours per week without bonuses of any kind.  A well-motivated employee, Lawler thinks she could probably return to her route job, but admits she would have problems lifting heavy tubs of coins.  She is also currently taking anti-seizure medications.


Lawler’s physical complaints are many: decreased ability to walk (with a cane) or climb stairs, or sit or stand, or bend.  She cannot bathe in a tub because she cannot get in or out without aid.  She has reduced grip strength in the right hand and experiences numbness and tends to drop items.  Her left thumb is sore.  She experiences emotional problems and anger.  She has pain every day, but cannot afford muscle relaxants.  She has reduced ability to participate in many activities of daily life, especially those requiring lifting, kneeling, squatting and pulling.  In short, she has significant functional deficits.

CONCLUSIONS OF LAW

Claimant bears the burden of establishing injury arising out of and in the course of employment.  Sparks v. Consolidated Indiana Coal Co., 195 Iowa 334, 190 N.W. 593 (1922).

It is and remains claimant’s burden to establish entitlement to the relief sought.  That burden is on the party asserting the affirmative in an administrative proceeding; that is, “on the party who would suffer loss if the issue were not established.”  Wonder Life Co. v. Liddy, 207 N.W.2d 27 (Iowa 1973); Norland v. IDFS, 412 N.W.2d 904 (Iowa 1987).  Likewise, it is and remains defendants’ burden to establish their affirmative defense based on Iowa Code section 85.16(1), which provides:

No compensation under this chapter shall be allowed for an injury caused:

1.  By the employee’s willful intent to injure the employee’s self or to willfully injure another.

Defendants contend that Lawler’s injury was idiopathic; that is, caused by a seizure.  Because, it is further argued, Lawler may have been advised by Dr. Deol to refrain from operating a motor vehicle, she should not have been where she was – driving – at the time of the collision, and not subject to the predictable hazards of suffering a seizure while at the wheel of a moving vehicle.  In the alternative, defendants contend that driving while “barred by her ongoing seizure disorder” constitutes willful intent to injure herself under section 85.16(1).

Each of these contentions suffers from a threshold problem:  there is no evidence whatsoever that Lawler’s accident was caused by a seizure, merely pure speculation that it might have been.  As noted, it is equally plausible that the accident was caused by momentary distraction or inattentiveness and more plausible that it was caused by “micro-sleep” resulting from an undiagnosed sleep apnea condition.  The fact remains that Lawler was operating a motor vehicle in the course of her employment when she crossed the centerline for reasons unknown and unknowable, and suffered a major motor vehicle accident as a result.  Lawler has established injury arising out of and in the course of employment.  Defendants have not established their affirmative defense.  Lawler accordingly prevails.

The parties have stipulated to Lawler’s entitlement to healing period and temporary partial disability.  The stipulation is accepted.

Next, it is necessary to determine the extent of Lawler’s industrial disability.  The amount of compensation awarded for unscheduled injuries depends upon the extent of the industrial disability resulting from the injury.  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993).  Industrial disability measures an injured worker's lost earning capacity.  Myers v. F.C.A. Servs., Inc., 592 N.W.2d 354, 356 (Iowa 1999).  In assessing whether a claimant has sustained a loss of earning capacity, the workers' compensation commissioner is required to consider all "factors that bear on [the claimant's] actual employability."  Second Injury Fund v. Hodgins, 461 N.W.2d 454, 456 (Iowa 1990) (quoting Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985)).  These factors include not only the claimant's functional disability, but also his age, education, qualifications, experience, and ability to engage in similar employment.  Myers, at 356.  The commissioner's primary focus in the determination of industrial disability is therefore on the ability of the worker to be gainfully employed.  

Lawler is now earning significantly less than she was prior to her work injury.  The restrictions described by Dr. Paul are onerous: no repetitive lifting over 5 pounds, inability to ambulate more than 100 feet without a cane, the need to change positions frequently, the potential need for handicapped restroom facilities and ergonomically designed chairs; in short: an essentially sedentary life.  It seems clear that Lawler can no longer work in restaurants or convenience stores, or as a cake decorator, or operate her own day care facility.  Her ability to work as a factory production worker is clearly limited.  Even defendants, who have every financial incentive to keep her employed, have offered work only as a part-time telemarketer and mail clerk (and have not offered rehabilitation services).  Considering all the factors of industrial disability set forth above, it is determined that, by reason of the subject work injury, Janet Lawler has sustained loss of earning capacity on the order of 70 percent of the body as a whole, or the equivalent of 350 weeks of permanent partial disability benefits.

Entitlement to medical benefits under Iowa Code section 85.27 is also at issue.  Under Iowa law, the employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers’ compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury or the worker has sought and received authorization from this agency for alternate medical care.  Freels v. Archer Daniels Midland Co., File No. 1151214 (App.Dec. 2000).  Defendants cannot admit injury arising out of and in the course of employment and claim the right to control medical treatment, but at the same time deny that the disabling condition is causally connected to the injury and therefore they are not liable for the disability.  Trade Professionals, Inc. and Virginia Surety v. Shriver, No. 17/02-0409 (Iowa, May 7, 2003).

Claimant is entitled to an order of reimbursement only if she has paid treatment costs; otherwise, to an order directing the responsible defendants to make payments directly to the provider.  See, Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  Defendants should also pay any lawful late payment fees imposed by providers.  Laughlin v. IBP, Inc., File No. 1020226 (App.Dec. 1995).

Having established liability, Lawler is entitled to the medical expenses set forth in exhibit 6.

Iowa Code section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee’s choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  A rating of no impairment is a rating of impairment for section 85.39 purposes.  Vaughn v. Iowa Power Inc., IC no. 925283 (Arb. Dec. 1992).  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee’s attending the subsequent examination.  However, there is no showing here that an employer-retained physician have previously evaluated and rated permanent disability.  This is a prerequisite to recovery under section 85.39.

ORDER 

THEREFORE, IT IS ORDERED:

Defendants shall pay healing period benefits at the rate of two hundred fourteen and 78/100 dollars ($214.78) for the period January 18 – September 9, 2001.

Defendants shall pay temporary partial disability benefits under Iowa Code section 85.33(4) based on average weekly earnings at the time of injury of three hundred eleven and 54/100 dollars ($311.54); benefits shall be calculated on a weekly basis and reported to the agency on a subsequent report of injury.

Defendants shall pay three hundred fifty (350) weeks of permanent partial disability at the rate of two hundred fourteen and 78/100 dollars ($214.78) commencing May 5, 2002.

All accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Defendants shall pay disputed medical expenses.

Defendants shall file subsequent reports of injury as required by this agency.

Costs are taxed to defendants.

Signed and filed this ____31st____ day of December, 2003.

   ___________________________







     DAVID R. RASEY







   DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER
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