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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOSHUA MAHIEU,
  :

   File No. 5029517


  :


Claimant,
  :



  :

vs.

  :

  A R B I T R A T I O N


  :                          

CITY OF DAVENPORT,
  :

       D E C I S I O N 


  :                      


Employer,
  :


Self-insured,
  :                           


Defendants.
  :                 Head Note No.:  1108.5; 1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Joshua Mahieu, filed a petition in arbitration seeking workers’ compensation benefits from City of Davenport, self insured employer.  This matter was heard on August 31, 2010, in Davenport, Iowa.  Presiding over the matter was Jennifer Gerrish-Lampe, Deputy Workers’ Compensation Commissioner.  The record in this case consists of the testimony of claimant, Steve Caudill, on behalf of the City of Davenport, joint medical exhibits, AA-DD.  
The case was fully submitted without briefing on the same date. 
ISSUES
Whether the injury was the cause of a permanent disability; and if so,
The extent of claimant’s entitlement to permanent partial disability benefits.
STIPULATED FACTS
Claimant was an employee of defendant when he suffered an injury on July 9, 2007.  The commencement date of permanent partial disability benefits, if any are awarded, is July 17, 2007.  The stipulated benefit rate is $414.43 per week.  The parties have asked for the taxation of costs which include a $100.00 filing fee and $600.00 for a section 85.39 exam.
FINDINGS OF FACT
The deputy workers’ compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:
Claimant was 27 at the time of the hearing.  He has a high school diploma and is married, with one child.  He is a lifetime resident of the Quad Cities.  He began to work for the City of Davenport in 2003 in heavy sewer maintenance.  His job duties included the removal of storm water and other sewer system related tasks.  The position would be deemed heavy labor and included the requirement to lift and carry heavy objects.
At the time of the injury, claimant was to clean out a sanitary pump station.  This required him to climb down into a well.  One side of the area is dry and the other has raw sewage.  As he was climbing down the ladder, he fell through a grate and landed hard on his feet.  (Exhibit AA, page 1)  
A fellow employee took claimant to the Genesis Medical Center.  His right arm had a laceration which required “2 simple interrupted sutures.”  (Ex. AA, p. 3)  On July 10, 2007, claimant returned to Genesis Medical Center reporting tenderness in the lower legs, calves, Achilles, and feet, as well as the low back and coccyx region and forearm.  (Ex. BB, p. 10)  He underwent x-rays of his low back, sacrum, and coccyx.  (Ex. AA, p. 4)  The x-rays indicated that there was a mild wedging at L1 but there was no way to determine whether that was induced by trauma or congenital.  Cherly Benson, PA-C, took claimant off of work.  
On July 16, 2007, claimant returned to Genesis and underwent an examination by Rick Garrels, M.D.  (Ex. BB, p. 14)  At this appointment, claimant reported that his back symptoms “have really been minimal.”  (Ex. BB, p. 14)  Dr. Garrels notes that claimant was not describing any “significant pain” but does have tenderness in the right side of the lower back, upper lower back region.  (Ex. BB, p. 14)  Dr. Garrels placed claimant at maximum medical improvement at the end of this visit and noted that there was no permanent partial impairment.  (Ex. BB, p. 14)  Claimant was returned to work without restrictions.  (Ex. BB, p. 14)
Because of ongoing pain, claimant had x-rays of the foot and knee performed on August 15, 2007, the results of which were negative.  (Ex. AA, p. 7)  Dr. Garrels noted that his ankle, foot, and knee range of motion was normal; gait was normal; and claimant had full range of motion in the low back.  (Ex. BB, p. 18)  Dr. Garrels placed claimant on work restrictions and ordered claimant to attend physical therapy 3 times a week for 2 weeks.  (Ex. BB, p. 18)
On August 27, 2007, claimant returned to Dr. Garrels after one week of therapy claiming that therapy was causing him more pain.  (Ex. BB, p. 20)  While Dr. Garrels could not find any tenderness or reduced range of motion in the affected areas, Dr. Garrels still continued work restrictions and ordered a bone scan.  (Ex. BB, p. 20)
On September 4, 2007, a scan was performed of the whole body.  (Ex. AA, p. 8)  The scan showed that while there was increased activity within the metaphysis of the distal right femur, the changes did not correlate with acute lumbar compression that occurred two months ago.  (Ex. AA, p. 8)   Further, there was no evidence of any abnormality in the SI joints, pelvis, and knees.  (Ex. AA, p. 8)
At the hearing claimant testified that he was getting pain in his shoulder blades that was giving him headaches.  The pain would require him to lie down.
The bone scan was negative.  On September 7, 2007, claimant saw Dr. Garrels for the last time.  (Ex. BB, p. 22)  Dr. Garrels noted that there was nothing objectively wrong with claimant and that the bone scan failed to reveal anything that would support a finding of lumbar compression fracture or occult fracture of the feet or knee area.  Dr. Garrels returned claimant to full duty with no permanent partial impairment.  (Ex. BB, p. 22)  According to the exhibits, it appears that claimant attempted to record the examination and Dr. Garrels refused.  (Ex. BB, p. 22)  Claimant felt that Dr. Garrels was combative and inferred that Dr. Garrels released claimant without restrictions based on a personal motivation rather than a medical one.  Claimant acknowledged that Dr. Garrels told him to get a second opinion.  
Claimant did not seek out a medical opinion or treatment pertaining to his headaches, shoulder, neck, back, leg or feet pain after his discharge from Dr. Garrels until August 17, 2009.  (Ex. DD, p. 27)  On August 17, 2009, claimant was examined by Dr. Hughes for a medical evaluation.  Dr. Hughes did agility tests on claimant’s legs and back along with taking an extensive medical history.  During the history portion of the evaluation, Dr. Hughes reviewed the medical records with claimant and claimant was “encouraged to provide me with comment, clarification, or correction to anything that may have been derived from those records that would not have been completely consistent with his best recollection of events and circumstances associated with his injury, as well as his subsequent care and treatment.”  (Ex. DD, p. 27)
The examination of Dr. Hughes showed a picture of someone who was essentially normal.   (Ex. DD, p. 30)  Claimant had a level pelvis and normal lordosis.  Movements on the right and left side were “vigorous and readily achievable to 30 degrees bilaterally.”  (Ex. DD, p. 30)  His range of motion in his knees and ankles were full and his flexion and extensions strong.  (Ex. DD, p. 30)  He had no hip joint symptoms and any back or buttock pain was so modest as to be “probably irrelevant.”  (Ex. DD, p. 31)
While claimant wanted an MRI and Dr. Hughes suggested that might be a test that claimant could undergo, Dr. Hughes noted that “a negative bone scan which means no increased uptake in the L1 vertebra is most likely a definitive assessment to exclude a compression fracture.”  (Ex. DD, p. 31)
Dr. Hughes found that claimant’s neck and headache pain, to the extent that they exist, are not related to his work activities or work injuries.  (Ex. DD, p. 32)
Claimant testified that he always has pain in his back and between his shoulder blades.  He cannot run for over 30 seconds without experiencing pain.  Claimant purchased a new bed to relieve his pain.  Claimant testified, at the hearing,  that he was taking approximately 500 mg of Ibuprofen per day for pain.  However, he told Dr. Hughes that he was taking “an occasional Tylenol or sometimes he will be provided with an ibuprofen by the city nurse.”  (Ex. DD, p. 29)
Since claimant’s injury, he has been promoted and is earning more money for approximately the same amount of hours.  He underwent a City of Davenport physical in 2010 and passed without restriction.
Steve Caudill testified on behalf of the City of Davenport.  He provided no additional facts that make any issue of the case more or less likely. 
CONCLUSIONS OF LAW
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); 
Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant claims his July 17, 2007, injury resulted in a permanent disability which has reduced his access to the labor market in a measurable and compensable fashion.  There is no dispute that claimant was injured on July 9, 2007.  The dispute arises over whether claimant reached maximum medical improvement on July 17, 2007, or whether his ongoing pain symptomology in his neck, back, knees, feet, and head are related to the work injury on July 9, 2007.
There is no expert testimony to support a causal connection between the pain symptoms claimant is currently experiencing and the work related injury.  Claimant’s testimony at hearing presented an exaggerated state of his injuries.  Claimant stated that his headaches were debilitating and he had to lay down to alleviate the pain yet he is able to do his job without restrictions.  Further, this debilitating pain never sent him to any medical provider for treatment.  At his visit with Dr. Hughes, claimant reported taking an occasional Tylenol or ibuprofen and not 500 mg of Ibuprofen per day as claimant testified at the he was currently taking.
While claimant wanted an MRI, as was suggested by Dr. Hughes, even Dr. Hughes acknowledged that a negative bone scan could provide a definitive answer to whether a compression fracture occurred.  The claimant’s bone scan was essentially negative.  

In sum, the record was devoid of any expert testimony to link up the current complaints of pain with the work related injury.  The lay testimony provided by claimant wasn’t consistent with his past reports of pain or medication usage and thus, the claimant’s reports of his physical status that were recorded in the medical records and to Dr. Hughes, are given greater weight.
The evidentiary record shows that claimant returned to work full time and without restrictions on September 7, 2007; that he did not seek out any additional medical treatment for his allegedly debilitating pain; that he received a promotion; and that he has not lost any access to the competitive labor market.  Based on the above, it is found claimant has failed to prove he sustained a permanent disability from his July 9, 2007, injury.
ORDER

THEREFORE, IT IS ORDERED:
That claimant shall take nothing from this proceeding in the way of permanent partial disability benefits.
That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).
That defendant shall pay the costs of this matter pursuant to 876 IAC 4.33.  
Signed and filed this ____8th____ day of November, 2010.

   ________________________






 JENNIFER S. GERRISH-LAMPE






                   DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER
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