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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

ROMMEL E. MASICLAT FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:



:                        File No. 5002819

vs.

:



:                         ARBITRATION

IBP, INC.,
:



:                             DECISION


Employer,
:


Self-Insured,
:


Defendant.
:   Head Note No.:  1400

______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Rommel Masiclat, claims to have sustained a work injury in the employ of self-insured defendant IBP, Inc., on September 26, 2001, and now seeks benefits under the Iowa Workers’ Compensation Act.


The claim was heard and fully submitted in Council Bluffs, Iowa, on November 17, 2004.  The record consists of Masiclat’s exhibits 1-8, IBP’s exhibits A-C, and the testimony of Masiclat, Lilia Masiclat, and Candelario de la Torres.  Mira Fernandez served as interpreter.

ISSUES

STIPULATIONS:

1.  An employment relationship existed between Masiclat and IBP, Inc., on September 26, 2001.

2.  If liability is established, Masiclat is entitled to temporary disability benefits from September 27 – October 9, 2001.

3.  Permanent disability, if any, should be compensated as a scheduled member loss to the right arm.


4.  The correct rate of weekly compensation is $269.78.


5.  Entitlement to medical benefits is not in dispute.

6.  IBP is entitled to credit under Iowa Code section 85.38(2) in an amount to be determined by the parties without agency intervention.

ISSUES FOR RESOLUTION:

1.  Whether Masiclat sustained injury arising out of and in the course of employment on September 26, 2001.

2.  Whether the injury caused either temporary or permanent disability.

3.  Determination of the extent and commencement date of permanent disability.

4.  Whether the claim is barred as “willful” injury under Iowa Code section 85.16

FINDINGS OF FACT


Rommel Masiclat worked as a machine operator for IBP, Inc., on September 26, 2001.  IBP is a national meat processing business.  Masiclat sustained a spiral fracture to his right humerus just distal to the elbow.  The parties, however, dispute the mechanism of injury.


According to Masiclat, he was challenged to an arm wrestling competition by his (nonsupervisory) team leader, Fernando Torres; the two men gripped one another’s hands in preparation for arm wrestling, but quickly discontinued the contest when a supervisor approached.  Masiclat returned to work and sustained injury a few seconds later while lifting a heavy tub of meat products.


Masiclat’s account of events, however, does not enjoy corroboration from any source.  Candelario de la Torres, a disinterested former IBP coworker now employed elsewhere, viewed the incident from approximately twenty feet away.  De la Torres testified that Torres and Masiclat did indeed engage in arm wrestling and that Torres was victorious, pushing Masiclat’s arm down so firmly that Masiclat was forced to the floor and got up holding his arm in apparent distress.


Written statements of fellow workers were collected and offered into evidence.  These do not support Masiclat’s version of events.  For example, Maria Vargas’ statement records:

Thought they were playing Fernando and another guy.  Saw them arm wrestling (Fernando and Rommel).  Then saw the other guy help Fernando put Rommels arm down.  Saw Rommel almost go to the floor.  Then Fernando and the other guy took off in a hurry.  Then Rommel left also.

. . . .

Saw Dora Magana watching when he (Rommel) was holding arm when he was leaving.

(Exhibit A, page 18)


Eloy Barajas’ statement records:

-Rommel approached me this morning [October 10, 2001] at approximately 9:00 A.M.  He stated that the injury he had was his fault.

-Admitted that he had arm wrestled with the Lead Person.

(Ex. A, p. 19)


Masiclat’s treating surgeon, Huy D. Trinh, M.D., refused to offer a causation opinion in light of the competing histories offered.  (Ex. 2C, p. 1)  However, evaluating occupational physician Dean K. Wampler, M.D., offered the following adverse opinion:

I researched the medical literature to identify how a humerus may be broken by arm wrestling.  I found a number of articles that specify the distal humeral shaft can be broken during arm wrestling competition.  Both young and old people have had this happen and about 25% experienced distinct radial nerve palsy.  The fracture is very classically considered a spiral or diagonal fracture to the lower third of the humerus caused by rotational forces on the bone.

. . . .

Based on the information available to me and research conducted today, I believe with a reasonable degree of medical certainty that Mr. Masiclat’s distal spiral humerus fracture, requiring open reduction and internal fixation, was caused by an arm wrestling incident.  Lifting a 60 lb tub is not considered a high-risk mechanism for any kind of arm fracture.  [Emphasis and italics in original]

(Ex. 4A, p. 3)

CONCLUSIONS OF LAW


Claimant has the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (Iowa 1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Sheerin.

An injury occurs in the course of employment when an employee is where he was directed to be, and in the process of performing, about to perform, or engaging in acts incidental to the required job duties.  See, Miedema v. Dial Corp., 551 N.W.2d 309, 311 (Iowa 1996).  An injury must also arise out of the employment, and does so only if there is a “rational consequence of the hazard connected with the employment.”  Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 700, 73 N.W.2d 732, 737 (1955).  The “arising out of” element is satisfied if “the nature of the employment exposes the employee to risk of such an injury.”  Hanson v. Reichelt, 452 N.W.2d 164, 168 (Iowa 1990).  

Rommel Masiclat’s testimony is unbelievable.  Fellow workers, including disinterested witness Candelario de la Torres, directly contradict his assertion that he did not engage in arm wrestling with Fernando Torres.  The nature of his injury – a spiral fracture to the humerus – is consistent with an arm wrestling injury as is described by every source other than Masiclat.  Masiclat fails to meet his burden of proving injury arising out of and in the course of employment and other issue are accordingly moot.

ORDER

THEREFORE, IT IS ORDERED:

Masiclat takes nothing.

Costs are taxed to Masiclat.

Signed and filed this ____30th_____ day of November, 2004.

   ___________________________
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