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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MELVIN MARTINSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5031812
WERJ, INC.,
  :



  :                 PARTIAL COMMUTATION


Employer,
  :



  :                              DECISION

and

  :



  :

CONTINENTAL WESTERN
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No:  3303.20
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Melvin Martinson, filed a petition for partial commutation of benefits owed by Werj, Inc., employer, and Continental Western, insurance carrier, both as defendants.  Claimant was found permanently and totally disabled by an arbitration decision entered May 2, 2011.  The arbitration decision represents final agency action.  The case came on for hearing before Deputy Workers’ Compensation Commissioner, Erica J. Elliott, on July 9, 2012, in Des Moines, Iowa.  The record consists of claimant’s exhibits 1, 2, and 4 and the testimony of the claimant and Jean Martinson.  

ISSUE

The sole issue presented is whether claimant has established that a proposed partial commutation of all but the final 11 weeks of the previously awarded permanent total disability benefits is in his best interests.

FINDINGS OF FACT

The undersigned, having heard the testimony and considered the evidence in the record, finds: 

Claimant’s testimony was consistent, his demeanor was good, and his body position and eye contact were indicative of a truthful witness.  Claimant is found credible.

Claimant was 59 years of age on the date of hearing.  His formal education is limited to graduation from high school.  Claimant was determined permanently and totally disabled as a result of a work-related injury on June 19, 2008.  Claimant’s income consists of weekly workers’ compensation indemnity benefits of $394.34 and Social Security disability benefits.  Claimant testified throughout the course of his near 40-year marriage to wife, Jean, Jean has handled the management of the couple’s finances and payment of bills and expenses.  Claimant testified he and his wife have made all financial decisions together throughout the course of their marriage and the two have attempted to save, live within their means, and plan for retirement.  (Claimant’s testimony)

Claimant testified he continues to receive medical care for his work-related back condition, as well as several personal health conditions.  Claimant continues to follow-up with Dr. Mooney and takes Tramadol and Tylenol for back-related pain relief.  He desires to continue to receive such follow-up care for his back condition.  Claimant also receives care from personal physician, Dr. Michael Stit, with regard to his medication‑maintained diabetes, cholesterol, high blood pressure, and heart conditions.  (Claimant’s testimony)
Following the arbitration award, claimant retained the services of registered investment advisor, Richard McCarville, of McCarville Financial Network.  (Claimant’s testimony; Exhibit 4, page 3)  Claimant testified he and his wife have had several meetings with Mr. McCarville and have settled on an investment strategy for handling proceeds from the proposed partial commutation.  Claimant desires to use the proceeds of the proposed commutation to pay his off his mortgage in the amount of approximately $74,000.00, pay a credit card balance totaling approximately $10,000.00, and invest the remainder of approximately $130,000.00.  Claimant denied any debts outside of his mortgage and credit card balance.  He denied any planned large expenditures.  Claimant expressed belief that a partial commutation would be in his best interests.  He expressed concern with leaving debts upon his wife in the event of his death, if he were to pass away to due one of his health conditions.  Claimant further expressed belief in he and his wife’s ability to live on the income from their investments, his wife’s earnings, and upon his Social Security disability income, in the event a partial commutation is granted, eliminating his weekly indemnity benefit entitlement.  (Claimant’s testimony)  

Mr. McCarville authored a financial profile on July 14, 2011.  Mr. McCarville determined claimant’s net worth to be $256,545.00, consisting of bank accounts totaling $20,000.00; qualified retirement accounts totaling $18,545.00; deferred annuity accounts totaling $50,000.00; investment accounts totaling $70,000.00; and real estate and residential assets totaling $98,000.00.  (Ex. 1, pp. 2-3)  

Mr. McCarville later clarified that claimant and his wife had very little in bank account savings and that his use of the $20,000.00 sum included projected sums from the requested partial commutation.  Similarly, the $50,000.00 annuity account and $70,000.00 investment account sums were computed based on his recommended use of partial commutation monies, if granted.  The qualified retirement accounts and real estate holdings are true assets held by claimant and his wife.  (Ex. 4, pp. 8-9)

Mr. McCarville recommended claimant divide his $140,000.00 proceeds into four separate accounts.  First, Mr. McCarville recommended placing $20,000.00 in savings to allow for liquid funds to address unexpected expenses.  Second, he recommended claimant place $20,000.00 in a Genworth Preservation account designed to provide higher returns than a savings account, but still remaining rather liquid in nature.  Third, he recommended $50,000.00 be placed in Hartford Mutual Funds.  Mr. McCarville indicated such funds should allow for good long-term returns.  Finally, Mr. McCarville recommended investment of $50,000.00 in a Met Life Variable Annuity; this product is designed to provide a guaranteed income and a guaranteed death benefit.  (Ex. 1, p. 4)  Mr. McCarville indicated claimant would have access to up to ten percent of his annuity per year without penalty; however, his proposal recommended not making use of annuity payoffs for seven years in order to maximize its inflation offset potential.  (Ex. 4, p. 21)   

On September 26, 2011, Mr. McCarville created a proposed investment portfolio for claimant.  Mr. McCarville recommended claimant’s portfolio be implemented in a conservative risk/reward fashion, designed to focus on preservation of capital with a minimal downside.  (Ex. 2, p. 5)  Mr. McCarville’s recommendations for use of the proposed partial commutation proceeds remained largely consistent, with the exception that he recommended use of American Mutual Funds as opposed to Hartford Mutual Funds, due to the longer track record of American Mutual Funds.  (Ex. 4, pp. 13-14)

Mr. McCarville provided deposition testimony on May 25, 2012.  Mr. McCarville testified he has been engaged in financial management for 23 years.  He has provided these services through McCarville Financial Network for over six years, currently providing services to approximately 650 clients in the Fort Dodge, Iowa, area.  His primary focuses are retirement and small business planning.  (Ex. 4, pp. 2-3)  

Mr. McCarville testified he met with claimant and claimant’s wife on several occasions over the course of the 12 to 16 months prior to deposition to review and discuss their financial situation.  He testified he engaged in a fact-finding interview with claimant and his wife to discuss current financial circumstances, as well as their goals, needs and desires for the future.  (Ex. 4, pp. 4-5)  Mr. McCarville testified he found claimant and his wife to be “very forthright with information” and further noted he was impressed with their light debt load.  (Ex. 4, p. 7)  Mr. McCarville opined claimant’s net worth situation remained generally unchanged from the time of the financial profile completed in July 2011.  (Ex. 4, pp. 7-8)  In cooperation with claimant and his wife, Mr. McCarville recommended a diversified portfolio of investments.  (Ex. 2, p. 18; Ex. 4, pp. 9-14)  He described his recommendations as moderate to moderate-conservative in nature.  (Ex. 4, p. 17)  The recommended investment accounts carry one up-front charge and annual fees in the range of one to three and one-half percent.  (Ex. 4, pp. 18-20)  

With regard to claimant and his wife’s ability to manage the proposed proceeds of a partial commutation, Mr. Carville indicated he did not believe the couple would handle the lump sum proceeds inappropriately or foolishly.  Rather, Mr. McCarville indicated he was impressed with the couple’s management of income over time and their lack of debt.  (Ex. 4, p. 16)  Mr. McCarville opined that a partial commutation of claimant’s benefits would be in claimant’s best interests due to what he believed to be claimant’s shortened life expectancy due to health issues, the ability of this investment strategy to provide for claimant’s family, and the lack of consideration of inflation in weekly workers’ compensation indemnity benefits.  (Ex. 4, pp. 11-12, 16)  When asked if claimant and his wife would be significantly better off with the lump sum proceeds of a partial commutation as opposed to continued receipt of weekly indemnity benefits, Mr. McCarville opined, “[a]bsolutely.”  (Ex. 4, p. 24)

Claimant testified he did not have specific understanding of the details of Mr. McCarville’s proposal.  Claimant was unable to state the monthly income that is anticipated from the investments.  He further expressed some confusion regarding the potentiality that he and his wife could lose a portion of their investments, despite the “low risk” nature of those investments.  Claimant testified he informed Mr. McCarville that he did not want to pursue high risk investments and understands that the proposed partial commutation proceeds would be invested in a diversified fashion.  (Claimant’s testimony)  

Claimant’s wife, Jean Martinson, testified at evidentiary hearing.  Ms. Martinson testified she has managed the family’s finances from the time she and claimant were married.  She and claimant have three grown children, each of whom is independent financially.  Ms. Martinson has worked outside of the home since 1973 and testified that she and claimant always earned enough to pay their bills and live within their means.  In the past, if the need arose for larger expenditures such as braces for their children, Ms. Martinson testified she would attempt to locate interest-free financing and pay off the balance prior to expiration of the interest-free promotion.  She indicated this allowed her to eliminate or minimize the interest fees paid.  Ms. Martinson currently works full-time as a licensed practical nurse; she intends to continue working until she reaches retirement age.  (Ms. Martinson’s testimony)

Ms. Martinson testified she and claimant desire the proposed partial commutation proceeds in order to lessen their current debt burden, notably their mortgage and a credit card balance.  The couple’s mortgage totals approximately $72,000.00.  The monthly payment is approximately $700.00.  Ms. Martinson testified each month, the couple pays an additional $50.00 per month on the premium of this loan in attempts to pay off the mortgage more quickly.  Prior to claimant’s work-related back injury, Ms. Martinson testified the couple did not carry credit card balances.  Following the injury, however, Ms. Martinson indicated the couple incurred debt on one of their credit cards and currently carry a balance of approximately $11,000.00.  Ms. Martinson testified the couple pays approximately $250.00 to $400.00 per month on the credit card balance.  The couple has no other outstanding debts; all vehicles and furniture are paid in full.  Ms. Martinson also denied any intended large expenditures, as she explained that the couple is attempting to eliminate their debt, not incur more debt.  (Ms. Martinson’s testimony)      

With the balance of the proposed partial commutation proceeds, the couple would like to invest with the assistance of Mr. McCarville.  Ms. Martinson testified the goal of their investment strategy is to allow for a monthly return which would support the couple during retirement and cover health insurance costs.  She testified that if the mortgage and credit card debts are exhausted, the couple will not immediately need income from these investments, as she intends to continue working and claimant will continue to receive Social Security disability benefits.  She testified the couple had several meetings with Mr. McCarville, during which they informed Mr. McCarville of their goals.  Ms. Martinson testified Mr. McCarville explained the diversification process and she and claimant reviewed a large variety of potential investments with Mr. McCarville.  Ms. Martinson testified she and claimant do not like high risks, prefer safer investments, and want to be sure the funds will last over time.  She testified the couple needs the guidance of a financial advisor and acknowledged that Mr. McCarville would receive payment in fees or commission, varying on the particular funds in which they invested.  Ms. Martinson testified she trusts the proposal developed in conjunction with Mr. McCarville.  (Ms. Martinson’s testimony)

Ms. Martinson testified she believes the proposed partial commutation is “most definitely” in the couple’s best interests.  She described herself as a “saver” by nature and indicated the couple would like the security of having their home paid for in full.  (Ms. Martinson’s testimony) 

Ms. Martinson’s testimony revealed she was clearly in control of the couple’s finances and she had a good grasp of Mr. McCarville’s investment strategies, including potential impacts, risks, and rewards.  Ms. Martinson’s testimony was clear and consistent and delivered in a strong fashion.  Her body position, demeanor, and eye contact were excellent and indicative of a truthful witness.  Ms. Martinson is found credible.  

CONCLUSIONS OF LAW

The sole issue presented is whether claimant has established that a proposed partial commutation of all but the final 11 weeks of the previously awarded permanent total disability benefits is in his best interests.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Iowa Code section 85.45 governs commutations.  The section states that "[f]uture payments of compensation may be commuted to a present worth lump sum payment" provided that:  (1) the period during which compensation is payable can be definitely determined; and (2) the workers’ compensation commissioner is satisfied that commutation will be in the best interests of the person or persons entitled to the compensation.  Iowa Code section 85.45.

The individual or individuals seeking commutation have the burden of proving that commutation is in their best interests.  The commissioner must determine the best interests question on a case-by-case basis, although the commissioner may not disregard a claimant's reasonable plans and desires merely because the plan’s success cannot be assured.  Diamond v. Parsons Co., 256 Iowa 915, 129 N.W.2 608 (1964); Dameron v. Neumann Bros., Inc., 339 N.W.2d 160 (Iowa 1983).  On the other hand, the commissioner cannot grant a commutation request when the potential detriments to the worker or dependents from potential ill use of any lump sum payment outweigh the asserted benefits of those funds being commuted to their present worth.  
The Dameron court charged the commissioner, in determining whether to allow commutation, to examine the following factors:

1. The worker’s age, education, mental and physical condition, and actual life expectancy, as contrasted from information that actuarial tables have provided.

2. The worker's family circumstances, living arrangements, and responsibilities to dependents.

3. The worker's financial condition, including all sources of income, debts, and living expenses.

4. The reasonableness of the worker's plan for investing the lump sum proceeds and the worker's ability to manage invested funds or arrange for others such as a trustee or conservator to manage the funds.

Dameron, 339 N.W.2d at 164.

When the period of future compensation to which a claimant is entitled is definitely determinable and a claimant’s work-related medical condition is stable, claimant may receive a lump sum discounted payment of future benefits, provided claimant establishes that the commutation of benefits is in claimant’s best interests.  A claimant’s preference for receiving a lump sum payment is balanced against the potential detriments that could result if the employee invests unwisely, spends foolishly or otherwise wastes the funds to the point where they no longer provide the wage substitute intended by the workers’ compensation law.  Id.
In determining whether the commutation is in the best interest of claimant, this agency cannot act as a conservator and disregard claimant’s desires and reasonable plans just because success of the plans is not assured.  Diamond, 256 Iowa 915, 129 N.W.2 608 (1964).

The Dameron court went on to state that a request for commutation should be approved unless the potential detriments to the worker outweigh the worker’s expressed preference and the demonstrated benefits of commutation.  Dameron, 339 N.W.2d at 164.

Iowa Code section 85.48 provides:

When partial commutation is ordered, the workers' compensation commissioner shall fix the lump sum to be paid at an amount which will equal the future payments for the period commuted, capitalized at their present value upon the basis of interest at the rate provided in section 535.3 for court judgments and decrees.  Provisions shall be made for the payment of weekly compensation not included in the commutation with all remaining payments to be paid over the same period of time as though the commutation had not been made by either eliminating weekly payments from the first or last part of the payment period or by a pro rata reduction in the weekly benefit amount over the entire payment period.

Claimant was 59 years of age on the date of evidentiary hearing.  His formal education is limited to graduation of high school.  Claimant was found permanently and totally disabled as a result of a work-related injury on June 19, 2008.  Claimant continues to receive medical treatment for his work-related back complaints, as well as for personal medical conditions.  He proposes a partial commutation of all but the final 11 weeks of his previously awarded permanent total disability benefits.  If granted, claimant seeks to pay off his mortgage of approximately $72,000.00, extinguish a credit card balance of approximately $11,000.00, and invest the remainder with the assistance of a financial advisor. 

While claimant appeared to lack great understanding of the proposed investment strategies, Ms. Martinson displayed good knowledge of the plan itself and the interplay between risk and reward in general.  Throughout the course of the couple’s 40-year marriage, the couple has made financial decisions together; however, Ms. Martinson is clearly tasked with managing the couple’s finances.  During the course of their marriage, the two have raised three children and amassed very little debt.  In fact, prior to claimant’s work-related injury, the couple did not carry a credit card balance.  The Martinsons have clearly demonstrated a long-term dedication to competently living within their means.

Ridding claimant of the liabilities of a mortgage payment and credit card debt is in claimant’s best interests.  Assuming these liabilities are extinguished, the undersigned believes the couple has demonstrated the ability to live within their monthly income consisting of Ms. Martinson’s earnings and claimant’s Social Security disability benefits, should claimant’s weekly workers’ compensation indemnity benefits be commuted.  Commutation of these weekly benefits would also allow the couple to invest the remaining lump sum proceeds in an investment strategy that will best suit their goals of conservative, long-term gains and allow for growth to counteract inflation.  The Martinsons have demonstrated their commitment to a stable marriage and planning for a stable future, with little evidence presented to lead the undersigned to doubt the couple’s ability to adequately manage and avoid wasting the partial commutation proceeds.      

It is concluded that on balance, claimant’s request for partial commutation is reasonable, in the best interests of claimant, and should be granted.

ORDER

THEREFORE, IT IS ORDERED:

That claimant’s request for partial commutation of all but the final eleven (11) weeks of the previously awarded permanent total disability benefits is granted.

Defendants shall pay the costs of this proceeding pursuant to rule 876 IAC 4.33.

Defendants shall file all subsequent reports as required by rule 876 IAC 3.1(2).
Signed and filed this ______23rd_______ day of July, 2012.
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