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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DANNY THOMPSON,
  :

File No. 5029682


  :


Claimant,
  :



  :


vs.

  :

  A R B I T R A T I O N


  :                          

ELECTROLUX,
  :

       D E C I S I O N


  :                      


Employer,
  :


Self-Insured,
  :                           


Defendants.
  :                 Head Note No.:  1803, 4000
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Danny Thompson, has filed a petition in arbitration and seeks workers’ compensation benefits from Electrolux, employer, self-insured defendant.  
This matter was heard by Deputy Workers’ Compensation Commissioner, Ron Pohlman, on August 5, 2010, at Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 12; defendants’ exhibits A through G, as well as the testimony of Christine Thompson, the claimant, and Diana Carpenter.

ISSUES

The parties submitted the following issues for determination:
Whether the work injury of October 4, 2006, was the cause of any permanent disability; and

The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u); and

Whether the claimant is entitled to penalty benefits pursuant to Iowa Code section 86.13.  

FINDINGS OF FACT

The undersigned having considered all the testimony and evidence in the record finds:
The claimant, at the time of the hearing, was 54 years old.  He completed the 10th or 11th grade and has not earned a GED.  He did obtain in 1983 a diploma from Lincoln Tech in Des Moines in automobile and diesel mechanics and completed ASE certification test.  The claimant has been employed at Electrolux for 23 years.  At the time of the hearing he was working 32 hours per week in department 391 in quality control.  Before that the claimant worked in general production.  His current wage was $17.44 per hour.  
The claimant saw Charles Mooney, M.D., at the McFarland Clinic on November 7, 2006, with complaints of pain in his low back radiating into his right leg.  Dr. Mooney ordered an MRI which revealed a protruding disk on the right side.  Dr. Mooney causally connected this to the claimant’s work.  The claimant was then referred for a neurosurgical consultation and pain clinic.  The pain doctor was Christian P. Ledet, M.D., who saw the claimant on six occasions from May 29, 2007 through August 26, 2008.  

The neurosurgeon was Darren F. Lovick, M.D., who saw the claimant on February 1, 2007, upon referral by Dr. Mooney.  Dr. Lovick opined that the claimant had a right L5-S1 disk herniation with S1 radiculopathy with a very small disk herniation.  Dr. Lovick recommended conservative treatment with medrol Dosepak and restricted the claimant from working overtime until after March 26, 2007.  On May 3, 2007, Dr. Lovick opined that the claimant needed an epidural steroid injection and that he was not convinced that surgery would be of any help to the claimant. 

Dr. Ledet’s notes upon his initial visit with claimant on May 29, 2007, indicated lumbar radiculopathy with a new disk herniation.  

The defendants sent the claimant to see William Boulden, M.D., for a consultation regarding the claimant’s back problem on November 13, 2008.  Dr. Boulden opined that the claimant did not require surgery and noted that the claimant had had partial discectomy laminectomy at L5-S1 on the left from a previous surgery.  He noted that the claimant at the time of the examination had minor stenosis at L5-S1 on the right side neural foraminal type.  Dr. Boulden opined on April 20, 2009, that the claimant did not have any new pathology that was caused by a work injury and that whatever problems the claimant had were simply a temporary aggravation.  On June 2, 2009, Dr. Boulden imposed permanent restrictions of no bending, twisting, or lifting with the back with return to work June 2, 2009.  However, Dr. Boulden opined on April 12, 2010, that those restrictions were for proper body mechanics and not specifically related to the claimant.  

The claimant saw Jacqueline M. Stoken, D.O., June 7, 2010, for an independent medical evaluation at his attorney’s request.  
Dr. Stoken opines that the claimant has an acute low back strain and herniated disk of the lumbar spine with radiculopathy as well as chronic low back pain related to the October 4, 2006, work injury.  As a result of that work injury she opines the claimant has sustained an 8 percent whole person impairment.  She recommends work restrictions to avoid repetitive bending, lifting, twisting, and to avoid lifting more than 15 pounds on a constant basis; 35 pounds on a frequent basis, and 75 pounds on an occasional basis for his back.  

The claimant’s current symptoms consist of pain in his buttocks predominately on the right side.  The claimant notes that his right leg hurts if he sits for too long and that he has numbness in his right foot.  Sometimes he limps after he gets up from prolonged sitting.  The claimant is able to mow his lawn but he did purchase a self-propelled lawnmower because he is having difficulty using his push  mower.  The claimant is a union member and has bid rights under the collective bargaining agreement.  However, if the claimant has restrictions he cannot go back to the quality tech job so as far as the employer is concerned the claimant currently has no restrictions.  

REASONINGS AND CONCLUSIONS OF LAW

The first issue in this case is whether the work injury was the cause of any permanent disability.  
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); 
Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The greater weight of evidence in this record establishes that the claimant sustained an injury to his lower back causing a small disk herniation on the right side.  Dr. Stoken recommends that the claimant have restrictions and has opined that the claimant has sustained permanent impairment.  Dr. Boulden only briefly saw the claimant and seemed to have difficulty even reading the MRI scan and was opining as to the claimant’s condition before he had even done so.  The undersigned gives greater weight to the opinion of Dr. Stoken than Dr. Boulden in this case.  The undersigned concludes that the claimant has established by the greater weight of evidence that he sustained permanent disability as a result of this work injury.  

The next issue is the extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u). 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has sustained some permanent impairment, however, it is not very significant.  The claimant has some recommended work restrictions but has sustained no actual loss of earnings.  The claimant has sustained some industrial disability but it is not substantial.  Based upon this record the undersigned having considered all factors of industrial disability that this claimant has sustained a 15 percent industrial disability entitling the claimant to 75 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).  
The next issue is whether the claimant is entitled to payment of penalty benefits pursuant to Iowa Code section 86.13.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.


(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001)

Whether the claimant has permanent disability and the extent of that disability is fairly debatable upon this record.  Dr. Boulden is a well qualified neurosurgeon who has opined that the claimant did not sustain any permanent disability.  The undersigned gave greater weight to Dr. Stoken based upon consideration of Dr. Boulden’s notes and report and the notes and report of Dr. Stoken but reviewing this record overall one must conclude whether the claimant sustained any permanent disability and the extent of the permanent disability is fairly debatable.  Claimant, therefore, is not entitled to penalty pursuant to Iowa Code section 86.13.
ORDER


THEREFORE, IT IS ORDERED:

Defendant shall pay claimant seventy-five (75) weeks of permanent partial disability benefits commencing September 9, 2007, at the weekly rate of four hundred twenty-seven and 11/100 dollars ($427.11).


Accrued benefits shall be paid in a lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by this agency.  


Costs of this action are taxed to the defendant pursuant to rule 876 IAC 4.33.

Signed and filed this __3rd_______ day of February, 2011.
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Tito Trevino

Attorney at Law

PO Box 1680

Ft Dodge, IA  50501-1680

trevino@hawkeyemail.net
Timothy Wegman

Attorney at Law

6800 Lake Drive, Suite 125

West Des Moines,  IA  50266-2504
tim.wegman@peddicord-law.com
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      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER
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