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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



  :

ALBERT “STEVE” ANDRE,
  :



  :


Claimant,
  :                  File No. 1146753



  :

vs.

  :                    ARBITRATION



  :

THE IOWA CLINIC, P.C.,
  :                       DECISION



  :


Employer,
  :



  :

and

  :



  :

CINCINNATI INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


Claimant, Albert Andre, has filed a petition in arbitration and he seeks workers’ compensation benefits from The Iowa Clinic, defendant employer, and Cincinnati Insurance Company, defendant insurance carrier, on account of an injury of January 26, 1996, which arose out of and in the course of his employment.  The case was heard before the undersigned on January 2, 2001 at Des Moines, Iowa.  The evidence in this case consists of the testimony of claimant and joint exhibits 1-5.  The case was considered fully submitted at the close of the hearing.

ISSUE


The parties presented one issue for resolution:

1. The nature and extent of claimant’s entitlement to permanent partial disability benefits.

FINDINGS OF FACT


The undersigned having heard and considered all of the evidence received at the hearing makes the following findings of fact:


Claimant, Albert Andre, was employed by defendant employer, the mid-Iowa Heart Center, as an office clerk and as a delivery person.  On January 26, 1996, the office manager allowed employees to leave work early as a snowstorm had developed.  The claimant walked to his car.  He stepped off the curb and because of the depth of the snow was unable to judge where the curb began and where the curb ended and twisted his left knee.  He felt immediate pain in his left knee and jumped on to his right knee to stop himself from standing on his left knee.  The claimant fell back into the snow and laid there for awhile.  When he was able to, he got up and went back into the office and immediately reported his right and left knee injuries.  Claimant thereafter drove himself home and did not seek medical treatment for his right and left knee injuries until May 3, 1996 when he was seen for treatment by N. John Prevo, D.O., where he reported both his left and right knee injuries.  (Joint Exhibit 1, page 7)  Dr. Prevo prescribed anti-inflammatory medication and eventually sent claimant for physical therapy.  Claimant began physical therapy on May 10, 1996 and by May 24, 1996 reported to Dr. Prevo that it was actually worsening his symptoms on the left.  (Jt. Ex. 1, p. 8)


Eventually, Dr. Prevo referred claimant to Jeffrey P. Davick, M.D., an orthopedic specialist for additional treatment.  Dr. Davick initially suspected a torn medial medicus but upon further treatment, including a July 1, 1996 arthroscopic surgery of claimant’s left knee he determined that claimant merely need debridement of loose particles in that knee.  (Jt. Ex. 1, p. 25)  Claimant was eventually referred to physical therapy to aid in his recovery.


By September 25, 1996, the claimant reported to Dr. Davick that his right knee hurt worse than his left.  (Jt. Ex. 1, p. 27)  As of September 25, 1996, Dr. Davick suspected that claimant had a similar problem in his right knee as he had in his left knee.  (Jt. Ex. 1, p. 27)  It is clear that claimant had a difficult time recovering from his left knee arthroscopic surgery.


Dr. Davick ordered an MRI scan which was normal without any evidence of internal derangement, although it did reveal possible suprapatellar bursitis which alternatively could represent a small joint effusion.  (Jt. Ex. 1, p. 45)


Dr. Davick did not offer claimant any surgical treatment of his right knee.  Eventually, claimant was released to return to work full time without work restrictions.  Claimant has since left his job with defendant employer and currently works as a custodian for a school district.


The claimant has actually reported both knee injuries on January 26, 1996.  It is clear that the claimant reported to Dr. Prevo how he injured his knee and nothing indicates that the claimant did not report the same to Dr. Davick, although at the time claimant first saw Dr. Davick his left knee was giving him much more problems than his right knee.  In June 1997, the claimant followed up for treatment of both his knees with Dr. Davick.  Claimant reported that he noted occasional swelling on the right knee.  Physical examination at that time revealed mild effusion on the right knee.  At that time, Dr. Davick did not believe there was any reason to consider a right knee arthroscopy.  Claimant was instructed to follow up with Dr. Davick as needed.  (Jt. Ex. 1, p. 28)


Claimant last saw Dr. Davick for treatment of his right and left knees on December 16, 1998.  At that time, he reported continued discomfort anteriorly.  Examination on that date revealed mild effusion of the left knee with no swelling on the right side.  Both knees had full range of motion.  Dr. Davick gave the claimant a prescription for Voltaren, an anti-inflammatory, and determined that the claimant might need both anti-inflammatories and physical therapy on and off in the future for treatment of his bilateral knee patellofemoral stress.  Dr. Davick was also of the opinion that if his mechanical symptoms increased he might need a knee arthroscopy on the right.  Dr. Davick specifically noted that he explained the limitations of arthroscopy in dealing with patellofemoral problems and that surgery would only be used as a last resort.  (Jt. Ex. 1, p. 31)


Thereafter, claimant did note at hearing that Dr. Davick had provided a knee brace for both his left and his right knee.  


In a letter authored November 13, 1996, Dr. Davick is of the opinion that the claimant has sustained a five percent impairment to his left leg pursuant to the AMA Guides to the Evaluation of Permanent Impairment, 4th Edition.  In that letter, Dr. Davick offers no impairment rating for claimant’s right leg.  (Jt. Ex. 1, p. 32)


In a letter dated November 9, 1998, Dr. Davick, in response to defendants’ inquiry, specifically found that based upon a reasonable degree of medical certainty he felt that the claimant's current problems were directly associated with his workers’ compensation injury.  He was not aware of any intervening factors or trauma that could have caused the claimant’s most recent complaints.  This specifically applies to both the claimant’s right and left knee pain as Dr. Davick in his letter specifically finds that the claimant continued to have bilateral anterior knee pain.  (Jt. Ex. 1, p. 33)


Finally, almost two years later on November 8, 2000, Dr. Davick wrote to defense counsel in response to an inquiry, wherein he found that he did not see any mention of a specific injury for claimant’s right knee in reviewing his records.  This letter was written almost four years after claimant’s injury and previous medical records clearly indicate that claimant reported both the right and a left knee injury to Dr. Prevo prior to his being referred to Dr. Davick for treatment.  While claimant’s left knee required more treatment initially, it is clear that Dr. Davick did treat him for both right and left knee injuries.  Dr. Davick’s opinion of November 8, 2000 as rejected as unpersuasive in that it contradicts prior medical records.


The claimant has been evaluated by Keith Riggens, M.D., in an independent medical examination performed on November 9, 1999.  As part of that examination Dr. Riggens reviewed the records of Dr. Prevo, Dr. Davick and Dr. Bratkiewicz.  (Jt. Ex. 1, p. 1)  Dr. Riggens’ impairment evaluation is persuasive and thorough.  Pursuant to the AMA Guides to the Evaluation of Permanent Impairment, 4th Edition,  Dr. Riggens found impairment to both knees, five percent for each knee.  Because claimant sustained an injury on the same date to two scheduled members, that is his right and left leg, the impairment ratings are properly converted to body as a whole ratings and then combined.  Thus, Dr. Riggens converted claimant’s five percent impairment to each leg into a two percent to the whole person which when combined pursuant to the proper table revealed an impairment rating of four percent to the whole person for claimant as a result of his left and right leg injuries of January 26, 1996.

CONCLUSIONS OF LAW


The sole issue for resolution is the nature and extent of claimant’s entitlement to permanent partial disability benefits.


Defendants argue that claimant sustained no permanent disability to his right knee, thus his only entitlement to permanent partial disability benefits is for a five percent loss of use of his left leg.  Conversely, claimant argues that he is entitled to benefits pursuant to Iowa Code section 85.34(2)(s) for a bilateral injury to both legs on January 26, 1996.  Although Dr. Davick, claimant’s treating surgeon does not find impairment to claimant’s right leg, Dr. Riggens, claimant’s evaluating physician has.  Dr. Riggens’ opinion here is more persuasive in that it corresponds with claimant’s continued complaints of pain in his right knee as well as with the noted crepitus found by Dr. Riggens also found by Dr. Davick in his last examination of December 1998.  Dr. Riggens has provided the most credible impairment rating thus claimant is found to have sustained a loss of use to both his right and left leg on January 26, 1996, thus his benefits are properly calculated pursuant to Iowa Code section 85.34(2)(s).  Claimant has sustained a five percent loss of use to each extremity which when converted properly results in a two percent impairment to the body as a whole and when combined pursuant to the chart in the Guides results in a four percent impairment to the body as a whole.  Thus, claimant is entitled to 20 weeks of permanent partial disability benefits at the stipulated rate of $207.42 commencing on the stipulated date of August 1, 1996.

ORDER


THEREFORE, IT IS ORDERED:


That defendants pay claimant twenty (20) weeks of permanent partial disability benefits commencing on August 1, 1996 at the stipulated rate of two hundred seven and 42/100 dollars ($207.42) per week.


That defendants be given credit for benefits previously paid and pay accrued benefits in a lump sum.


That defendants pay interest on the award as governed by Iowa Code chapter 85.30.


That defendants pay the costs of this action.


That defendants file claim activity reports with the agency as required.


Signed and filed this ____ day of March, 2001









_____________________________________





TERESA K. HILLARY





DEPUTY WORKERS’ COMPENSATION





COMMISSIONER
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