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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MANDY RANDALL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5013413

MANORCARE HEALTH SERVICES,
  :



  :                  A R B I T R A T I O N


Employer,
  :



  :                       D E C I S I O N

and

  :



  :

AMERICAN ZURICH INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :    Head Note Nos.:  1802; 1803; 2500; 400

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Mandy Randall, has filed a petition in arbitration and seeks workers’ compensation benefits from Manorcare Health Services, employer, and American Zurich Insurance Company, insurance carrier, defendants.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman in Cedar Rapids, Iowa, on July 12, 2006.  The record in the case consists of claimant’s exhibits 1-8; defendant’s exhibits A-H as well as the testimony of the claimant and Jane Link.

ISSUES

The parties submitted the following issues for determination:

Whether claimant is entitled to temporary total disability/healing period benefits from August 20, 2004 through August 23, 2004 and from September 3, 2004 through June 12, 2005;

The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u);

The commencement date for payment of permanent partial disability;

Whether claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27; and

Whether claimant is entitled to penalties pursuant to Iowa Code section 86.13.

FINDINGS OF FACT

The undersigned having considered all the testimony and evidence in the record finds:

Claimant at the time of the hearing was 30 years old.  She completed the 11th grade.  She became a certified nurse assistant (CNA) in 1994 through a course at her employer at the time, Dubuque Healthcare.  The claimant has held a number of jobs but those jobs can be generally described as cashiering, CNA, housekeeping/laundry, factory assembly/production and auto parts customer service.  Based upon observation of her demeanor at hearing including body movements, vocal characteristics, eye contact, and facial mannerisms, while testifying, in addition to consideration of the other evidence, claimant is found to be a credible witness.

On August 20, 2004, the claimant sustained an injury to her low back when she twisted her back while transferring a resident.  She immediately felt a sharp pain with tingling down her left leg.  She was sent to Tri-State Occupational Health where she saw Peggy Mulderig, M.D.  Dr. Mulderig took the claimant off work, prescribed physical therapy and a TENS Unit.  Dr. Mulderig returned the claimant to work with restrictions of no lifting over five pounds and no repetitive bending, lifting or twisting of the back on August 24, 2004.  The claimant tried to work within these restrictions but she found that her coworkers were unsupportive of her restrictions so she had to exceed them to complete her job duties.  She did complain to the supervisors but this did not resolve the problem with the coworkers. 

The claimant quit this employment on September 2, 2004.  She left work to see Dr. Mulderig and advised the doctor that she had tried to stay within her restrictions.  The claimant quit the employment because the physical demands were too great and her coworkers were rude to her and treated her poorly if she did not perform all of her job tasks.  Dr. Mulderig raised the claimant’s lifting restriction to 25 pounds on September 23, 2004.  However, the claimant did not believe that with this restriction she would have been able to do her job as a CNA.

On October 27, 2004, the claimant was given an epidural steroid injection.  The claimant did not obtain any pain relief from this injection.  The claimant began physical therapy on November 22, 2004 at Tri-State Occupational Health.  The claimant’s condition improved after this course of physical therapy. 

In June 2005 the claimant obtained employment with Ultimate Nursing performing in-home health care.  She was not able to do this job because it was too physically demanding so she left after two weeks.  She tried in home health care for another employer briefly in September 2005 with the same result.  She then found a job with Harding Pharmacy as a pharmacy technician.  This job has a one year on the job training program.  The claimant is not required to lift over five pounds.  She earns $10.00 per hour.  The claimant likes this job though she has some difficulty with standing which causes pain.  If she progresses to the Pharmacy Tech 2 or 3 position she will not be required to stand for long periods. 

The claimant was off of work from August 20, 2004 through August 23, 2004 and from September 3, 2004 through June 12, 2005 as a result of the work injury. 

On May 18, 2006, the claimant underwent a functional capacity evaluation.  The functional capacity evaluation was deemed valid and placed the claimant in the light physical demand category.  The functional capacity evaluator indicated that the claimant would not be able to return to a career as a CNA.  On July 10, 2006, Dr. Mulderig opined that the claimant had sustained a five percent permanent impairment.  Dr. Mulderig noted that the claimant had an MRI scan which revealed a small disc herniation centrally slightly eccentric to the left at the L5-S1 level.  Dr. Mulderig was unable to determine whether the herniation was related to the work injury. 

The claimant saw Thomas J. Hughes, M.D., for an independent medical evaluation at her attorney’s request on April 30, 2006.  Dr. Hughes opines that a diagnosis related estimate would support a 5-8 percent permanent impairment of the whole person.  Dr. Hughes placed the claimant at the upper limit of this range.  Based upon the history the claimant gave Dr. Hughes causally connects the impairment to the work injury.  Dr. Hughes recommended that the claimant have an MRI which was done on July 6, 2006.  As previously noted this MRI revealed a small disc herniation at L5-S1.  Dr. Hughes recommended restrictions of no lifting over 20 to 25 pounds from knee to shoulder level and occasional lifting of 30 pounds. 

The claimant cannot return to housekeeping, die cast assembly or CNA work because of the lifting required. 

The claimant seeks payment of bills incurred with the Chiropractic Rehabilitation Center in the amount of $2,733.00 for chiropractic treatment from December 14, 2004 through January 13, 2006.  Although this treatment did not provide long term relief it did provide a short term benefit.  The claimant sought this treatment because the Chiropractic Rehabilitation Center provided free daycare while the claimant received treatment.  This was important because the defendants were not paying the claimant weekly benefits.  The claimant was a single mother with no source of income.  Therefore, she had no means to pay for day care to receive physical therapy treatments.  The claimant also asserts a claim for medical mileage in the amount of $67.27.

REASONING AND CONCLUSIONS OF LAW

The first issue is whether claimant is entitled to temporary total disability/healing period benefits from August 20, 2004 through August 23, 2004 and from September 3, 2004 through June 12, 2005.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The claimant credibly testified regarding the experiences she had with her coworkers and her attempts to work within her restrictions.  Though her supervisors counseled claimant’s coworkers regarding the claimant’s restrictions, the claimant continued to be treated poorly and rudely resulting in the need for her to choose between exceeding her restrictions or quitting.  Therefore, the time frame from September 3, 2004 through June12, 2005 when she was off of work must be considered related to her work injury and healing period.  The claimant is entitled to healing period benefits from August 20, 2004 through August 23, 2004 and from September 3, 2004 through June 12, 2005.

The next issue is the extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

Permanent partial disability that is not limited to a scheduled member is compensated industrially under Iowa Code section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience, and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The concept is quite similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4‑81 Larson’s Workers’ Compensation Law, §81.01[1] and §81.04[1].  The loss is not measured in a vacuum.  The worker’s personal characteristics which affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges, 528 N.W.2d 614, 617.
The claimant has sustained a significant loss of earning capacity as a result of her work injury.  She no longer has access to the primary occupation for which she had been trained.  She has lost access to any jobs which require more than light physical demands which make up the majority of her former employments.  She has significant permanent impairment as a result of the work injury.  If it were not for claimant’s good motivation and success in finding a new job for which she can train and work within her physical abilities her loss would be considerable.  Considering these and all other factors of industrial disability it is concluded that the claimant has sustained a 20 percent loss of earning capacity entitling her to 100 weeks of permanent partial disability pursuant to Iowa Code section 85.34(2)(u).  The commencement date for payment of permanent partial disability is June 13, 2005.

The next issue is whether claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

The claimant seeks payment of bills incurred with the Chiropractic Rehabilitation Center in the amount of $2,733.00 for chiropractic treatment from December 14, 2004 through January 13, 2006.  Although this treatment did not provide long term relief it did provide a short term benefit.  The claimant sought this treatment because the Chiropractic Rehabilitation Center provided free daycare while the claimant received treatment.  This was important because the defendants were not paying the claimant weekly benefits.  The claimant was a single mother with no source of income.  Therefore she had no means to pay for day care to receive physical therapy treatments.  The claimant also asserts a claim for medical mileage in the amount of $67.27.  The claimant is entitled to payment of these medical expenses because the treatment was beneficial to treat her work injury.

The last issue is whether claimant is entitled to penalties pursuant to Iowa Code section 86.13.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:

(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.

(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.

(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 

(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.
(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.

(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

The defendants made no payment of permanent partial disability or healing period until July 5, 2006 or one week before the hearing.  The physicians chosen by the defendants never ordered even the simplest diagnostic testing.  It was not until the claimant filed an alternate medical care petition that defendants ordered an MRI which did reveal a disc herniation.  The failure to order proper diagnostic testing constitutes a failure to reasonably investigate the claim.  This justifies the imposition of the maximum penalty of 50 percent of the permanent partial disability benefits awarded in this decision.  The defendants shall pay a penalty of $10,000.00 pursuant to Iowa Code section 86.13.

ORDER

THEREFORE, it is ordered:

Defendants shall pay claimant 41 weeks of healing period benefits at the weekly rate of two hundred sixty-nine and 68/100 dollars ($269.68) for the periods from August 20, 2004 through August 23, 2004 and from September 3, 2004 through June 12, 2005.

Defendants shall pay claimant 100 weeks of permanent partial disability at the weekly rate of two hundred sixty-nine and 68/100 dollars ($269.68) commencing June 13, 2005.

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed pursuant to rule 876 IAC 3.1.

Defendants shall receive credit for 25 weeks of benefits paid at the weekly rate of two hundred sixty-nine and 68/100 dollars ($269.68).

Defendants shall pay a penalty in the amount of ten thousand and 00/100 dollars ($10,000.00) pursuant to Iowa Code section 86.13.

Defendants shall pay the costs of this case in the amount of three hundred sixty‑five and 00/100 dollars ($365.00) pursuant to rule 876 IAC 4.33.

Signed and filed this ____20th____ day of September, 2006.

   ________________________







    RON POHLMAN







DEPUTY WORKERS’





        COMPENSATION COMMISSIONER
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