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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

LUCILE A. DEVRIES,
  :



  :


Claimant,
  :          
File No.  5040128


  :

vs.

  :



  :      

      A P P E A L 

WAL-MART STORES, INC.,
  :



  :                      D E C I S I O N


Employer,
  :



  :        

and

  :



  :

AMERICAN HOME ASSURANCE
  :

CORP./AIG,
  :



  :


Insurance Carrier,
  :


Defendants.
  :  Head Note Nos.: 1803.1; 1804; 4000

___________________________________________________________________


Defendants, Wal-Mart Stores, Inc., and American Home Assurance Corporation/AIG, appeal from an arbitration decision filed November 13, 2012, in which the presiding deputy commissioner found that as a result of a work injury on October 17, 2010 that claimant sustained an injury to her body as a whole resulting in permanent and total disability.  The presiding deputy further assessed a penalty of $7,500.00 pursuant to Iowa Code section 86.13 and granted claimant alternate medical care.  Defendants assert on appeal that the presiding deputy commissioner erred as to the extent of claimant’s industrial disability – there was no appeal from the deputy’s finding that claimant sustained a body as a whole disability – and further erred in assessing a penalty and awarding alternate medical care.  Claimant, Lucile A. Devries, asserts that the findings of the deputy should be affirmed on appeal.  The arguments of the parties have been considered and the record of evidence has been reviewed de novo. 

Having reviewed the evidence and arguments in conjunction with review of the arbitration decision, it is concluded that the arbitration decision of November 13, 2012 does not provide a pathway to an award of permanent total disability and penalty benefits.  While the undersigned is likely in agreement with the presiding deputy as to the extent of claimant’s industrial loss, the arbitration decision is deficient in its factual findings.  The award of penalty benefits appears deficient and in need of modification.  While the undersigned could provide the appropriate analysis of the nature of claimant’s present employment duties for defendant-employer along with claimant’s permanent impairment and restrictions, such analysis is best completed at the deputy commissioner level.  The arbitration decision should more specifically determine the restrictions of claimant – within the arbitration decision the presiding deputy found claimant to have an eight-pound lifting restriction.  Admittedly, claimant testified that her initial restriction to eight pounds was accommodated by Wal-Mart on her initial return to work (Transcript, pages 40-41), but the final restrictions imposed by the treating doctor, Edward Fehringer, M.D., following the functional capacity assessment were markedly different than the eight-pound restriction and the later restrictions were not discussed or analyzed in comparison to claimant’s testimony.  If the deputy believes that the current restrictions are not correct, the deputy should make such a finding along with appropriate explanation.  It is noted that claimant’s testimony of ongoing pain with her limited duty work would appear to support a very severe restriction.  

Furthermore, as it relates to the vocational evidence in the record there is a deficiency of analysis.  The presiding deputy apparently rejected the opinions of defendants’ vocational expert on ground that he made much of the fact that the make-work job at Wal-Mart was permanent – although the decision does not make that clear.  Defendants’ expert appears to factor this allegedly permanent job into his analysis without analyzing whether such a job is available to claimant in the competitive labor market.  However, this expert also identified various sedentary to light duty jobs within claimant’s later restrictions that were potentially available to claimant.  This opinion, which differs substantially from the views of claimant’s vocational expert, was not discussed or analyzed in the decision.  While it was not in error to accept the opinions of claimant’s vocational expert, it is not possible to reject the views of defendants’ expert without explanation as to why the opinion was rejected.  It must be noted that it is nearly impossible to review an industrial award that does not contain accurate or sufficient factual findings and which fails to discuss or analyze critical, relevant evidence.

Next, as pointed out by defendants, the presiding deputy needs to explain why a penalty should be imposed for failing to pay benefits prior to hearing upon a vocational report that was not authored until after the hearing.  This is clearly in error and requires modification.  Further, the presiding deputy failed to explain why payment of a body as a whole rating as done by defendants in this case would not be sufficient to avoid a penalty.  The deputy also did not explain why defendants are responsible for a delay in payment of such a rating caused by a delay in obtaining a necessary FCE.  Such matters require further findings and analysis and this matter shall be remanded.

Finally, the presiding deputy should explain why treatment was ordered herein when no doctor has recommended treatment.  Obviously claimant is entitled to lifetime medical care for her work injuries, but an order for care appears lacking in this matter.  

ORDER


IT IS THEREFORE ORDERED that the arbitration decision is REMANDED to the presiding deputy commissioner to make more specific factual findings and provide analysis necessary for conclusions of law.


IT IS FURTHER ORDERED THAT any party may appeal from the remand decision and that the party shall file a separate motion to expedite any appeal directly to the commissioner due to the delay already experienced by the parties.

Defendants shall pay the costs of this matter and of the appeal, including the preparation of the hearing transcript.  Any further costs upon remand and further appeal can be considered at the appropriate date.


Signed and filed this 12th day of July, 2013.
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