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______________________________________________________________________

STATEMENT OF THE CASE 


Claimant, Joan M. Mason, has filed petitions in arbitration and seeks workers' compensation benefits from Wal-Mart Stores, Inc., (Wal-Mart) employer, and self-insured defendant for injuries occurring on February 18, 2000; October 18, 2000; December 23, 2000; and December 17, 2001.  


This matter was heard by deputy workers' compensation commissioner, James F. Christenson, on February 18, 2004 in Council Bluffs, Iowa.  The record in this case consists of claimant’s exhibits 1 through 54, defendant’s exhibits A through J and the testimony of claimant and claimant’s spouse, Kenneth Mason, and Charles Shotton.  


At hearing claimant moved to bifurcate this hearing based on the contention that claimant is scheduled to have a total knee replacement (TKR) surgery and that issues regarding permanency, and other matters relating to the TKR, are not ripe for resolution.  The ruling on this motion was reserved until the decision was issued. 


Bifurcation often results in cases having to be heard twice.  Bifurcation also leads to confusion in subsequent proceedings because of the lack of resolution on issues.  The best remedy in this matter is to determine those issues ripe for resolution.  If claimant ultimately has a TKR, or if there is a change in condition regarding her right knee injury, either party to this matter has the opportunity of filing for review-reopening.  

ISSUES 


The parties submitted the following issues for determination:  

In File No. 5005330 (DOI:  February 18, 2000):  

1. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant; 

2. Reimbursement under 85.27(7) for lost wages; 

3. Whether claimant is entitled to amounts claimed in mileage.

In File No. 5005331 (DOI:  October 18, 2000): 

1. Whether the alleged injury is the cause of temporary disability; 

2. The extent of claimant’s scheduled member/right leg disability; 

3. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimants; 

4. Reimbursement under 85.27(7) for lost wages; 

5. Whether claimant is entitled to an award of mileage and travel expenses. 

In File No. 5005332 (DOI:  December 23, 2000): 

1. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant; 

2. Whether claimant is entitled to amounts claimed in travel expenses. 

In File No. 5005333 (DOI:  December 17, 2001):

1. Whether there is a causal connection between the claimant’s injury and the medical expenses claimed by claimant; 

2. Reimbursement under 85.27(7) for lost wages;

3. Whether claimant is entitled to amounts claimed in travel expenses.

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:  


Joan M. Mason was born on January 22, 1944, making her 60 years old at the time of the evidentiary hearing.  Claimant completed the 11th grade but did not finish high school.  She is married and has two adult children. 


Claimant has worked in a grocery store, as a telemarketer, and as a receptionist in a beauty salon.  She began her employment with Wal-Mart in September of 1999 earning $9.00 an hour.  


On February 18, 2000, claimant slipped in water in the bakery area of Wal-Mart and hit a table with her shoulder.  For that injury, claimant was initially treated by William Tiemann, M.D., on February 28, 2000.  At that time Dr. Tiemann diagnosed claimant as having a cervical, trapezius, and lumbar strain.  The claimant was treated with physical therapy and placed on a 20‑pound lifting restriction.  (Exhibit 1, page 1) 


Claimant continued to treat with Dr. Tiemann for her February 18, 2000 injury in March through October of 2000.  (Ex. 1, pp. 2 through 9)  In June of 2000, claimant was prescribed a neuromuscular stimulator for her pain.  Records indicate this helped claimant.  (Ex. 1, p. 8)  Claimant testified that she still uses the stimulator to help with pain.  On October 4, 2000, Dr. Tiemann recommended continued home exercises, indefinite use of the stimulator, and a return to work at full duty.  (Ex. 1, p. 9)


On October 18, 2000, claimant had a second injury when she caught her foot between two pallets while trying to move a box of cheese.  Claimant testified that she heard her right knee pop and felt immediate pain.  


Claimant initially treated for her right knee injury with Robert Sellers, M.D., on October 31, 2000.  At that time Dr. Sellers diagnosed claimant as having a right knee strain and prescribed a knee sleeve.  Dr. Sellers also prescribed Darvocet, Vioxx, and referred claimant to physical therapy.  (Ex. 4, p. 5) 


On November 9, 2000, Dr. Sellers suggested an MRI be performed on claimant’s right knee.  (Ex. 4, p. 4)  On November 24, 2000, an MRI was performed.  The MRI indicated a complete tear of the anterior cruciate ligament (ACL), a tear of the posterior horn of the medial meniscus and a Grade II sprain of the medial collateral ligament (MCL).  (Ex. 4, p. 5)  On November 28, 2000, Dr. Sellers indicated that a referral to an orthopedic surgeon was required because of the internal derangement.  Dr. Sellers referred claimant to Ronald Miller, M.D.  (Ex. 4, p. 5) 


On November 29, 2000, claimant was examined by Dr. Miller who also diagnosed claimant as having an ACL tear and a Grade II sprain of the MCL.  Dr. Miller referred claimant to Daniel Larose, M.D.  (Ex. 6, p. 9) 


On December 4, 2000, Dr. Larose examined claimant and also reviewed her MRI.  Dr. Larose opined that there was a 30 percent chance that claimant would require ACL surgery.  (Ex. 6, p. 2)  Dr. Larose returned claimant to work at light duty with a five-pound lifting restriction.  He also prescribed physical therapy and a brace. 


On December 5, 2000, a second opinion evaluation was conducted by W. Michael Walsh, M.D.  Dr. Walsh examined claimant and the MRI.  He opined that ACL surgery was a possibility and that the medial meniscus needed to be reviewed.  (Ex. 9, pp. 1 through 2)  Claimant testified she continued to have pain and swelling.  Because of increased pain, claimant returned to treat with Dr. Walsh on January 15, 2001.  At that time, surgery was recommended.  (Ex. 9, p. 3)  


On December 23, 2000, claimant’s third injury occurred.  Claimant testified this happened when she caught her leg brace for her right knee, on a door in a fitting room.  Claimant testified this caused her to fall forward and cut her lip.  Claimant testified she was treated for the cut with her family doctor on January 30, 2001.  Claimant testified that the only treatment she received for this injury was treatment for the infected cut. 


On January 31, 2001, claimant underwent surgery for her right knee.  Operative notes indicate the ACL was examined through a scope and appeared intact.  A medial meniscus tear was found and treated with a meniscectomy.  There was also some shaving of chondromalacia of the right patella.  (Ex. 49)


On January 15, 2001, Dr. Walsh took claimant off work from January 15, 2001 until February 20, 2001.  On February 20, 2001, Dr. Walsh allowed claimant to return to a “sit down job only” for four hours per week from February 21, 2001 to March 5, 2001.  On March 6, 2001, Dr. Walsh allowed claimant to return to work for five hours the first week, six hours the second week, seven hours the third week, and full duty thereafter.  (Ex. 10, pp. 5 through 8)  

Claimant returned to see Dr. Walsh on May 4, 2001.  At that time, claimant was working eight hours a day but had pain in her knee and a “catching” sensation.  Dr. Walsh had little to offer but suggested steroid injections and a functional capacity evaluation (FCE).  Dr. Walsh also opined claimant had reached maximum medical improvement (MMI) for her right knee.  (Ex. 9, p. 7)

Following her visit with Dr. Walsh, claimant was referred by her employer to Erik Otterberg, M.D., on May 24, 2001.  Dr. Otterberg opined that given claimant’s complaints of pain, claimant potentially had symptoms of “RSD.”  (Ex. 12, pp. 1 through 2)  Dr. Otterberg also indicated an evaluation with a pain clinic physician would be appropriate.  

Claimant next saw Chris Criscuolo, M.D., to review her complaints of pain.  Dr. Criscuolo recommended a three-phase bone scan to review for chronic regional pain syndrome.  Dr. Criscuolo changed claimant’s anti-inflammatories to Elavil and prescribed Vicodin.  (Ex. 14, pp. 5 through 6)  The bone scan of the knee was performed on June 29, 2001.  It was inconsistent for chronic regional pain syndrome.  (Ex. 50)  

On July 27, 2001, claimant returned to treat with Dr. Otterberg.  At that time, Dr. Otterberg suggested an MRI of the right knee.  (Ex. 12, p. 3)  The MRI was completed and indicated edema in the medial tibial with findings consistent with post surgical changes as opposed to osteonecrosis.  Dr. Otterberg suggested continued use of anti-inflammatories and return to work on a non-weight bearing status for six weeks.  (Ex. 12, pp. 4 through 5; Ex. 15)  

Claimant was referred to an associate in Dr. Otterberg’s office, Kevin O’Malley, M.D.  Dr. O’Malley agreed with Dr. Otterberg’s assessment.  On August 10, 2001, claimant returned to Dr. Otterberg who diagnosed her as having persistent edema, synovitis and a possible avascular necrosis of the right knee.  (Ex. 12, p. 6)  She was allowed to return to work on August 17, 2001 with non-weight bearing for the right leg.  

On August 10, 2001, Dr. O’Malley returned claimant to work for a half a day beginning on August 13, 2001 for one week followed by a return to work for full days in a walker or wheel chair.  (Ex. 13, p. 2)  

On September 18, 2001, claimant was allowed to seek a second opinion of her knee problems by employer with Steven Hagan, M.D.  Dr. Hagan opined claimant’s knee was consistent with post meniscectomy osteonecrosis and suggested a knee replacement as a possibility.  Dr. Hagan also suggested a lateral heel wedge.  Dr. Hagan opined claimant’s problems with her right knee were consistent with degenerative osteoarthritis.  Dr. Hagan also opined that there were no signs of RSD.  (Ex. 17, pp. 1 through 2)

Claimant returned to see Dr. Walsh on December 7, 2001.  At that time Dr. Walsh prescribed continued physical therapy and anti-inflammatories.  Dr. Walsh diagnosed claimant has having right knee medial compartment and patellofemoral compartment degenerative joint disease and osteonecrosis.  (Ex. 9, p. 8)  

On December 17, 2001, claimant suffered a fourth injury when she was lifting a container full of chicken.  Claimant testified she twisted when lifting and injured her low back and neck.  Claimant was treated by Arthur D. West, M.D., for this injury, on December 21, 2001.  Dr. West diagnosed claimant as having a lumbar strain.  Claimant returned to treat with Dr. West for the injury on December 26, 2001.  At that time Dr. West noted that claimant exhibited an inconsistency of symptoms and tested positive on a Waddell’s test for overreaction.  Dr. West returned claimant to her regular work duties at that time.  (Ex. 25; Ex. 26)

Claimant testified that the last day she worked for Wal-Mart was around Christmas of 2001.  She testified that she felt terrible and that “everything hurt.”  She testified she left her employment with Wal-Mart and never returned to work.  

On December 28, 2001, claimant began to treat for her back injury with her family physician, James Rochelle, M.D.  Dr. Rochelle evaluated claimant and kept her off work for six weeks.  (Exs. 29 through 37)  He diagnosed her as having a lumbar strain and prescribed Celebrex and Lorcet.  On February 22, 2002, Dr. Rochelle released her to return to work with lifting restrictions.  (Ex. 32)  Dr. Rochelle recommended a follow-up appointment, which did not occur. 

In a letter to defendant’s counsel, dated February 9, 2004, Dr. Rochelle noted he did not expect claimant to experience long-term chronic pain for her back injury of December 17, 2001 and noted:  

Oftentimes, I have seen patients who continue to manifest chronic pain well after the original incident.  This chronic pain syndrome is almost PSYCHOGENIC in my experience.  I note that Ms. Mason was diagnosed and treated for depression and anxiety.  This fact is quite significant, in my opinion.  It is quite common for people who have had back “injuries” to focus on their physical manifestations of their condition.  This is probably part of a defense mechanism to repress UNPLEASANT EMOTIONS. . . .

In my experience, this explanation is by far the most likely explanation for ongoing back pain that Ms. Mason my [sic] still be having.  

(Ex. 32, pp. 1 through 2)


On June 13, 2002, claimant treated with Deborah Doud, M.D., a rheumatologist for pain for her right knee, neck, back and hip.  Dr. Doud opined that claimant’s “major source of pain” in June of 2002 was due to fibromyalgia.  Dr. Doud opined that the fibromyalgia was “probably” due to chronic pain in the right knee.  Dr. Doud also opined she believed claimant would need a right knee replacement.  (Ex. 34)  At that time, Dr. Doud prescribed Diclofenac for pain.  


On October 10, 2002, claimant again treated with Dr. Doud.  At that time, Dr. Doud reiterated her diagnosis of fibromyalgia.  (Ex. 35) 


On February 6, 2002, claimant was treated by P. K. Narotam, M.D., for treatment of her lumbar spine.  Dr. Narotam diagnosed claimant as having lower back pain and ordered an MRI of the lumbar spine.  (Exs. 36 and 37)


On February 6, 2004, claimant was also examined by Douglas Martin, M.D. for purposes of an independent medical examination (IME) for defendant.  Dr. Martin diagnosed claimant as having a left trapezius myofascial pain syndrome, right knee osteoarthritis and low back pain.  (Ex. E, p. 15)  Dr. Martin noted that, in regards to tests performed on the lumbar spine, claimant’s Waddell’s test was positive.  (Ex. E, p. 44)  Dr. Martin also indicated:  

Concerning the low back situation, it appears this lady continues to have complaints of low back pain without any neurologic compromise.  The positive Waddell’s testing on examination which is very consistent with that noted in Dr. West’s information is concerning.  This typically indicates that outside nonphysiologic factors are involved in her recovery.  It is surprising to me that in an individual who has not been working since 12/21/01 that she would have continued complaints of low back pain and neck pain given the mechanism of the injuries. 

(Ex. E, p. 15)


Dr. Martin opined that claimant had a two percent permanent partial impairment to her right lower extremity due to the partial medial meniscectomy.  Dr. Martin opined that claimant had reached MMI regarding her injury to the right knee, and her cervical and lumbar spine injuries.  Dr. Martin also opined that claimant had no work restrictions regarding her spinal injuries but would require temporary restrictions in the sedentary to sedentary light work category until she could get treatment for the degenerative problems in her right knee. 


In his deposition, Dr. Martin indicated he believed that claimant’s need for a TKR was due to a degenerative knee disease and not her work injury.  (Ex. 34, pp. 28 through 29)  He also testified that for the February 18, 2000 injury to her neck and shoulders, claimant had reached MMI on October 4, 2000; that for the injury of October 18, 2000 to the right knee, claimant had reached MMI on December 4, 2001 and that for the December 17, 2001 injury to the lumbar spine, claimant had reached MMI on February 25, 2002.  (Ex. 34, pp. 45 through 46)  


In a letter dated February 12, 2004 to claimant’s counsel, Dr. Sellers opined that claimant required a TKR.  He also opined that the TKR was causally related to claimant’s work injury of October 18, 2000.  Dr. Sellers indicated that x-rays on claimant’s knee, taken February 14, 2004, showed severe medial compartment arthritis.  Dr. Sellers attributed this arthritis to avascular necrosis, which was revealed in a prior MRI.  (Ex. 8) 


Claimant testified she was seeking reimbursement for mileage because her husband picked up all her prescription medications.  Claimant’s husband, Ken Mason, testified that initially he got prescriptions for his wife at the Wal-Mart pharmacy but because of delays, he began getting prescription medicine from other pharmacies.  Both Mr. and Ms. Mason testified that the claimant was unable to pick up prescription medicines at the Wal-Mart pharmacy because claimant worked the graveyard shift and the pharmacy was not open.  Mr. Mason testified that neither he nor his wife submitted mileage or costs incurred for treatment for claimant to defendant employer.  


Mr. Mason testified he believed that all providers, except for Dr. Mitchell and Dr. Rochelle, were authorized providers.  He also testified that if he or his wife were asked for an insurance card when treating for his wife’s work injuries, he also presented the card to providers.  


Claimant testified she did receive letters from Claims Management, Inc., on December 13, 2001 indicating that claimant was released from medical care.  Claimant testified that she was aware the letters required her to contact Wal-Mart or Claims Management, Inc., should she desire to seek further authorized care.  (Ex. I, pp. 42 through 43)  


Claimant testified she believed she had to take off from work to attend doctor and physical therapy appointments for her work-related injuries.  

Charles Shotton, Store Manager for the Wal-Mart where claimant worked, testified that Wal-Mart did not require claimant to “clock out” for time spent for treatment for her work injuries.  Mr. Shotton testified that it is the policy of Wal‑Mart that claimant would be paid for time spent treating for work-related injuries.  Mr. Shotton testified that the column designated as “OTH” in claimant’s payroll records indicate that claimant was paid for time she spent treating for her work-related injuries.  (Ex. H)  

CONCLUSIONS OF LAW 


The parties have stipulated that claimant only seeks healing period and permanent partial disability benefits for her right knee injury of October 18, 2000.  


The first issue to be resolved is whether claimant’s right knee injury of October 18, 2000 is a cause of temporary disability.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

An employee is entitled to appropriate temporary partial disability benefits during those periods in which the employee is temporarily, partially disabled.  An employee is temporarily, partially disabled when the employee is not capable medically of returning to employment substantially similar to the employment in which the employee was engaged at the time of the injury, but is able to perform other work consistent with the employee’s disability.  Temporary partial benefits are not payable upon termination of temporary disability, healing period, or permanent partial disability simply because the employee is not able to secure work paying weekly earnings equal to the employee’s weekly earnings at the time or the injury.  Section 85.33(2).


On January 15, 2001, Dr. Walsh took claimant off of work from January 15, 2001 until February 20, 2001.  On February 20, 2001, Dr. Walsh released claimant to return to a “sit down job only” for four hours per week from February 21, 2001 to March 5, 2001.  On March 6, 2001, Dr. Walsh allowed claimant to return to work for five hours the first week, six hours the second week, seven hours the third week, and full duty the fourth week.  (Ex. 10, pp. 5 through 8)


On August 10, 2001, Dr. O’Malley returned claimant to work for half days beginning on August 13, 2001 for one week followed by a return to eight hours a day in a walker or wheel chair.  (Ex. 13, p. 2)  It is concluded that claimant is due healing period from January 15, 2001 through February 20, 2001.  It is also concluded claimant is due temporary partial disability benefits from February 21, 2001, through March 28, 2001 and August 13, 2001 through August 19, 2001.  


The next issue to be resolved is the extent of disability of claimant’s right leg.  


Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-73 (Iowa 1995); Miller v. Laurensen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

An injury to a scheduled member may, because of after effects or compensatory change, result in permanent impairment of the body as a whole.  Such impairment may in turn be the basis for a rating of industrial disability.  It is the anatomical situs of the permanent injury or impairment which determines whether the schedules in section 85.34(2)(a) - (t) are applied.  Lauhoff Grain v. McIntosh, 395 N.W.2d 834 (Iowa 1986); Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Dailey v. Pooley Lbr. Co., 233 Iowa 758, 10 N.W.2d 569 (1943).  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).


Dr. Walsh performed claimant’s knee surgery.  Dr. Walsh has opined that claimant has a five percent permanent partial impairment to the right lower extremity.  (Ex. C)  Dr. Martin has also opined that claimant has two percent permanent partial impairment to the right lower extremity.  (Ex. E, p. 17; Ex. A, p. 27)  Since Dr. Walsh is the physician who performed surgery on claimant, his rating will be accepted.  A five percent permanent partial impairment rating to the right leg entitles claimant to 11 weeks of permanent partial disability benefits (5 percent times 220 weeks).


Both Dr. Walsh and Dr. Martin opined that claimant reached MMI, regarding her right knee injury, on December 4, 2001. (Ex. C, p. 2; Ex. A, pp. 27, 45)  It is concluded that the commencement date for permanent partial disability benefits is December 4, 2001.


The next issue to be resolved is whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).


Claimant makes four claims for reimbursement.  First, claimant contends, pursuant to Iowa Code 85.27(7), that she is due wages lost while attending medical appointments.  Second, claimant contends that she is due reimbursement for medical bills incurred for her work-related injuries.  Third, claimant contends that she is due mileage for travel to medical appointments and to pick up prescription drugs.  Fourth, claimant contends that defendant should be found liable for any future expenses she may incur as a result of the TKR. 


Regarding her first claim, claimant argues that she is due payment of lost wages while attending medical appointments in regards to File No. 5005330 (DOI:  February 18, 2000); File No. 5005331 (DOI:  October 18, 2000); and File No. 5005333 (DOI:  December 17, 2001).  (Claimant’s hearing brief, page 2)  Claimant does not give a breakdown of what she believes those lost wages to be nor has she submitted any exhibits or evidence that would detail the amount of lost wages due.  

Iowa Code section  85.27(7) states:  

If, after the third day of incapacity to work following the date of sustaining a compensable injury which does not result in permanent partial disability, or if, at any time after sustaining a compensable injury which results in permanent partial disability, an employee, who is not receiving weekly benefits under section 85.33 or section 85.34, subsection 1, returns to work and is required to leave work for one full day or less to receive services pursuant to this section, the employee shall be paid an amount equivalent to the wages lost at the employee's regular rate of pay for the time the employee is required to leave work.  The employer shall make the payments under this subsection as wages to the employee after making such deductions from the amount as legally required or customarily made by the employer from wages.  Payments made under this subsection shall be required to be reimbursed pursuant to any insurance policy covering workers' compensation.  Payments under this subsection shall not be construed to be payment of weekly benefits.



Chris Shotton, Store Manager for Wal-Mart testified that Wal-Mart did not require claimant to miss work for time spent for treatment of her work-related injuries.  Mr. Shotton testified that the policy of Wal-Mart is to pay employees for the time spent getting treatment for work-related injuries.  Mr. Shotton testified that the column designated as “OTH,” in claimant’s pay records, indicates claimant was paid for time spent for treatment of work-related injuries.  (Ex. H)



Based on the above, it is concluded that claimant has not proved she is entitled to be reimbursed for any wages lost while seeking treatment for work‑related injuries. 



Regarding her second claim for expenses under Iowa Code 85.27, claimant contends she is due reimbursement for all medical expenses paid for either by claimant or by claimant’s husband’s employer-sponsored health plan.  Defendant contends that the following care for the following injuries is unauthorized:  (1) File No. 5005330 (DOI:  February 18, 2000 to the neck and shoulders:  all care following October 4, 2000).  (Defendant’s Post Hearing Brief, page 2), (2) File No. 5005331 (DOI:  October 18, 2000 to the right knee:  all care provided by Miller Orthopaedic following the year 2000; all care not provided or prescribed by Drs. Walsh, Hagan, Otterberg, O’Malley, or Dr. Sellers for the period of October 18, 2000 through December 27, 2001).  (Defendant’s Post Hearing Brief, p. 6), (3) File No. 5005333 (DOI:  December 17, 2001 to the lower back:  all care provided after December 22, 2001).  (Defendant’s Post Hearing Brief, p. 8)  Claimant does not contest that any of the care designated by defendant as being unauthorized was actually authorized care.  



Claimant is not entitled to reimbursement for medical bills unless claimant shows that they were paid from claimant’s funds.  See Caylor v. Employers Mut. Cas. Co., 337 N.W.2d 890 (Iowa App. 1983).  When responsibility for an injury is assumed by an employer and care is promptly provided, a claimant will only be reimbursed for unauthorized care, upon a showing that the unauthorized care was successful and beneficial in treating the injury.  Haack v. Von Hoffman Graphics, File No. 1268172 (App. July 31, 2002).  



Claimant has failed to prove that she is due reimbursement for unauthorized care for three reasons.  First, as required by Haack, in order for a claimant to be reimbursed for unauthorized care, she must make a showing that the unauthorized care was successful or beneficial in treating her injury.  Claimant has failed to show that the unauthorized care from Dr. Boese, Dr. Doud, Dr. Rochelle, and any other unauthorized provider, was successful or beneficial in treating her injuries of February 18, 2000; October 18, 2000; and December 17, 2001.  



Second, claimant has submitted approximately 100 pages of medical bills, including a summary of the total of amounts for reimbursement.  It is confusing and unclear from reviewing these exhibits what exactly claimant is seeking reimbursement for.  When comparing claimant’s medical bill summary to defendant’s exhibit of benefit payments, it appears that at least some benefits have already been paid.  For example, as defendant detailed in its brief, it would appear in claimant’s billing summary that she is seeking reimbursement for all bills associated with Hopp Physical Therapy.  (Ex. 52, pp. 2 through 3)  In reviewing the bills associated with those services, it appears that all charges related to Hopp Physical Therapy were either adjusted down as a part of payment or paid in full, leaving claimant with a zero balance.  (Ex. 52, pp. 23 through 25)  It appears similar errors occur in other claims of reimbursement for medical providers.  See also Exhibit 52, page 6 showing a claim for reimbursement for “bone imaging” from NHS and Exhibit 52, pages 45 and 46 indicating a zero balance with NHS; Exhibit 52, page 6 showing a claim for reimbursement for $250.00 for treatment with Dr. Rochelle, and Exhibit 52, page 47 indicating a zero balance with Dr. Rochelle; Exhibit 52, page 12 showing a claim for reimbursement for Nebraska Health Imaging for two MRI’s, and Ex. 52, page 92 indicating a zero balance with Nebraska Health Imaging.  



In brief, it appears that a number of the medical expenses claimant seeks recoupment of have already been paid. 



Third, as detailed above, claimant is not entitled to reimbursement for medical bills unless claimant can show that they are paid from claimant’s funds.  Not only does it appear that a number of bills in claimant’s exhibit for reimbursement have already been paid, but claimant has also failed to show that these bills for reimbursement were paid by claimant’s funds.  



For these reasons, it is concluded that claimant has failed to show that she should be reimbursed for any unauthorized care.  Defendant shall reimburse only authorized providers directly for any bill as of yet unpaid.  



Claimant also seeks payment of mileage for treatment and for filling prescriptions.  The law cited above will not be repeated but is applicable here. 



As detailed above, claimant has failed to prove that she is due reimbursement for any unauthorized care.  For that reason, any mileage associated with unauthorized care will likewise not be reimbursed. 



Defendant argues that claimant should not be reimbursed for mileage to pick up prescriptions from authorized providers because claimant could have gotten those prescriptions at the Wal-Mart she worked at.  Claimant has indicated that her husband incurred mileage to pick up prescriptions at Wal-Mart because claimant worked the graveyard shift, when the pharmacy was not open.  Claimant and her husband also testified they went to other pharmacies to fill prescriptions because of difficulty with the pharmacy at Wal‑Mart.  Claimant has proved that she is due reimbursement for all mileage associated with authorized care.  The mileage for all authorized care related to prescription drugs should, therefore, be paid for by defendant.  



Fourth and final, claimant contends that she is entitled to future medical expenses associated with a TKR.



The law cited above will not be repeated but is applicable here.  An employer is liable for payment of medical expenses as they are incurred rather than as payments in advance.  Wichers v. Mix-Rite, Inc., File No. 1241564 (App. November 13, 2003).  



There are a number of opinions regarding the issue of the causal connection of the TKR.  In his deposition, Dr. Martin, who provided an IME for defendant, briefly opined that claimant’s need for a TKR is “due to the degenerative arthritis.”  (Ex. A, pp. 28 through 29)  Dr. Martin offers no other detailed explanation as to why he feels the need for a TKR is not causally connected to claimant’s work injury of October 18, 2000. 



Dr. Sellers opines that there is a causal connection between claimant’s injury at work on October 18, 2000 and her current need for a knee replacement.  Dr. Sellers also indicates that x-rays taken on February 12, 2004 indicate severe medial compartment arthritis caused by avascular necrosis in the knees as shown on previous MRI’s.  (Ex. 8)  Unlike Dr. Martin, Dr. Sellers was a physician authorized by defendant to treat claimant’s knee.  Dr. Sellers’ opinion that claimant requires a TKR is corroborated by Dr. Hagan (Ex. 17, pp. 1 through 2), and Dr. Doud.  (Ex. 34)  There is no evidence indicating claimant had a prior history of complaints regarding her knee, that she had prior problems with arthritis in her knee or that she suffered any degenerative condition to her right knee prior to her work injury of October 18, 2000.  For these reasons, it is concluded that claimant has met her burden in proving that her need for a TKR is related to a work injury of October 18, 2000.  Defendant shall pay all future medical expenses related to the TKR and necessitated by the injury of October 18, 2000.  

ORDER 



THEREFORE, IT IS ORDERED:



That in regards to File No. 5005330 (DOI:  February 18, 2000):



That defendant shall pay medical expenses and mileage incurred by claimant only for all authorized providers; 



That in regards to File No. 5005331 (DOI:  October 18, 2000): 



That defendant shall pay healing period benefits from January 15, 2001 to February 20, 2001 at the rate of three hundred eight and 55/100 dollars ($308.55)  



That defendant shall pay temporary partial disability benefits from the period of February 21, 2001 through March 26, 2001, as noted by Dr. Walsh.  (Ex. 10, pp. 7-8); and August 13, 2001 through August 19, 2001, as noted by Dr. O’Malley.  (Ex. 13, p. 2)



That defendant shall pay to claimant eleven (11) weeks of permanent partial disability benefits at the rate of three hundred eight and 55/100 dollars ($308.55) per week from December 4, 2001.



That defendant shall pay all weekly benefits in a lump sum. 



That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.



That defendant is to be given credit for any benefits previously paid.



That defendant shall pay medical expenses and mileage incurred by claimant only for all authorized providers.



That defendant shall pay the future medical expenses of the claimant regarding her right knee injury of October 18, 2000, included but not limited to, costs associated with a total knee replacement.  



That in regards to File No. 5005332 (DOI:  December 23, 2000):



That defendant shall pay medical expenses and mileage incurred by claimant only for all authorized providers.



That in regards to File No. 5005333 (DOI:  December 17, 2001):



That defendant shall pay medical expenses and mileage incurred by claimant only for all authorized providers. 



That in regards to all files: 



That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).



That defendant shall pay the costs of this matter, including the costs of filing the transcript of this hearing.  

Signed and filed this _____12th______ day of April, 2004.

   ________________________





                   JAMES F. CHRISTENSON.





        DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER

Copies to:

Mr. James E. Thorn

Attorney at Law

PO Box 398

Council Bluffs, IA  51502-0398

Mr. Michael Mock

Attorney at Law

801 Grand Ave., STE 3700

Des Moines, IA  50309-2727

JFC/pjs

