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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

ROBERT E. HULETT,
  :



  :           File Nos. 1245777, 1245778 


Claimant,
  :



  :                A R B I T R A T I O N

vs.

  :



  :                     D E C I S I O N 

CASE CORPORATION,
  :



  :     


Self-Insured,
  :


Employer,
  :        


Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE


This decision concerns two proceedings in arbitration brought by Robert Hulett against his employer, Case Corporation.  File No. 1245777 deals with a left shoulder injury of December 12, 1997.  File No. 1245778 deals with a right elbow injury of October 17, 1998.  Hulett seeks compensation for permanent partial disability based upon each of the injuries.  It is stipulated that permanent partial disability for the left shoulder injury should be evaluated and compensated industrially.  It is stipulated that any permanent partial disability from the right elbow injury is a scheduled disability of the right arm.  The rate of compensation for the left shoulder injury is stipulated to be $670.76 per week.  The rate of compensation for the right elbow injury is stipulated to be $653.96 per week.  Hulett also seeks a penalty under the fourth paragraph of section 86.13 based upon the contention that the employer unreasonably delayed payment of a reasonable amount of permanent partial disability compensation for the left shoulder injury.  No additional compensation for healing period, temporary total or temporary partial disability is claimed.  There is no dispute about the amounts and dates of payments that were paid.  Those payments are set forth in an attachment to the hearing report that is filed in each of these cases.  It is noted that the parties have not stipulated to the date when the entitlement to permanent partial disability benefits commences.  It will, therefore, be necessary to determine the amount of the employer’s unpaid liability to the claimant.  


The case was heard at Burlington, Iowa, on March 6, 2001.  The record consists of testimony from Larry Paxton, Jim Kane, Nancy Hulett, Robert Hulett and Dan Rickels.  The record also contains claimant’s exhibits 1 through 20. 

FINDINGS OF FACT 


Robert Hulett is a 51-year-old man who graduated from high school in 1967 and then attended one and one-half years of community college without obtaining a certificate or degree in any field.  


Robert has been employed by Case Corporation since 1969.  Prior to that time he had worked at automobile service stations where he repaired tires.  Robert served in the Iowa Army National Guard as a combat engineer.  


Robert has held a number of positions with Case Corporation.  During the first three years of his employment he was a helper where his primary function was to place plates of steel weighing approximately 1,000 pounds into a shear, cut the plates into pieces, remove them from the machine and stack them.  He then was a cutting torch operator where he again manually handled plates of steel.  He worked as a press operator for approximately a year, again handling heavy pieces of steel.  Robert worked in the paint department for approximately eight years.  His duties included masking tractors for painting and removing the masking tape and paper after the painting was completed.  He painted tractors with a paint gun attached to a hose estimated to be as long as 60 feet which he had to move in order to paint the machine.  


Since approximately 1990 Robert has been a machine repairer.  He went through an apprentice program in order to learn the trade.  The full range of work performed by a machine repairer includes handling weights in the range of 100 to 150 pounds and requires the use of two good arms.  

Robert injured his left shoulder on December 12, 1997, when he threw a box half full of floor sweeping compound into a dumpster.  His shoulder snapped and his arm dropped.  (Claimant’s Exhibit 18)  He was initially directed to J. J. Kivlahan, M.D., who felt that the injury was an acute strain.  On December 28, 1997, Dr. Kivlahan’s notes indicate that Robert displayed a full range of motion with the left shoulder but was still tender.  He recommended orthopedic consultation.  (Cl. Ex. 1)

Robert was seen by Mitchell H. Paul, D.O., an orthopedic surgeon, on January 7, 1998.  Cortisone injections were administered to the shoulder on January 7 and 28, 1998.  Improvement was noted following the injections.  (Cl. Ex. 3, p. 1)  Dr. Paul placed Robert into a four-week course of physical therapy that was completed February 24, 1998.  The discharge summary indicates that Robert displayed a normal range of motion but that he had pain with horizontal adduction.  Strength, flexion, extension, and rotation of the shoulder were noted to be normal or nearly normal.  (Cl. Ex. 2, p. 4)  Robert’s shoulder pain persisted and Dr. Paul eventually arranged an MRI.  The test showed full thickness rotator cuff tears of the supraspinatus and infraspinatus tendons measuring approximately three centimeters each.  The free margins of the tendons appeared to have retracted.  (Cl. Ex. 2, pp. 5 through 7)  Moderate tendonitis of the subscapularis tendon was noted and periarticular crystal deposits were observed in the teres minor tendon.  

On May 29, 1998, Dr. Paul performed surgery consisting of diagnostic arthroscopy with limited debridement of the joint, arthroscopic subacromial decompression, and limited open rotator cuff repair.  The surgical record indicates that Dr. Paul utilized sutures to attach the rotator cuff directly back to bone.  (Cl. Ex. 2, p. 11)  On June 1, 1998, Dr. Paul authorized Robert to return to limited duty.  (Cl. Ex. 3, pp. 2 and 10)  The restriction was for one-handed work with the left arm immobilized.  Thereafter he continued to work with restrictions.  

Robert was seen at regular intervals by Dr. Paul and progressed through a course of physical therapy.  (Cl. Ex. 3, pp. 3 through 5)  On August 8, 1998, Dr. Paul noted that Robert demonstrated active excellent range of motion with forward flexion to 180( and abduction to 160(.  External and internal rotation were noted to be normal.  The note indicates that Robert had returned to his normal job with an excellent result.  (Cl. Ex. 3, p. 4)  Robert continued thereafter to participate in therapy for the shoulder until he injured his right elbow on October 17, 1998.  The therapy notes indicate that Robert pursued therapy aggressively, perhaps too much so.  The note of October 13, 1998, indicates that Robert continued to have tenderness in his left shoulder.  According to Robert, his shoulder never did get any better.  He was told by the nurses that it would simply take time.  The records confirm that he continued to complain of his shoulder to Dr. Paul and the therapist.  The attachment to the hearing report shows that Robert was paid temporary total disability compensation through June 1, 1998, and was then subsequently paid temporary partial disability compensation through June 28, 1998. 

 Robert was removing steel bars weighing approximately 35 pounds with his right arm when he hyperextended the elbow on October 17, 1998.  He reported the injury and was placed into medical care with Dr. Paul.  Diagnostic imaging showed loose bodies, moderate to advanced osteoarthritis, and moderate elbow joint effusion.  (Cl. Ex. 2, pp. 13 through 16)  On January 13, 1999, Dr. Paul arthroscopically removed the loose bodies and performed synovectomy and debridement of the elbow joint.  (Cl. Ex. 2, p. 20)  A rehabilitation report dated February 19, 1999, indicates that Robert had no complaints regarding his right elbow, that it was limited in full function at work but that he was able to self regulate his work duties.  (Cl. Ex. 3, p. 14)  On February 22, 1999, Dr. Paul found that Robert’s range of motion of the elbow was nearly full but with mild pain at the extremes of flexion.  He authorized Robert to gradually return to regular unrestricted duty over the following three weeks.  He indicated that Robert had reached maximum medical improvement and that he anticipated that Robert would have no permanent impairment from the elbow injury.  (Cl. Ex. 3, pp. 8 and 15)  The attachment to the hearing report shows that Robert was paid temporary partial disability compensation following the surgery to the date of March 14, 1999, a date that is approximately three weeks after February 22, 1999.  Dr. Paul noted that the loose bodies in Robert’s elbow were there chronically but that the maneuver he performed probably loosened a body and caused it to become symptomatic.  (Cl. Ex. 3, p. 12)  Dr. Paul authorized Robert to return to left-handed work on January 15, 1999.  (Cl. Ex. 3, p. 13)  

On April 21, 1999, Dr. Paul noted that Robert displayed full free range of motion of the left shoulder without obstruction.  He noted good strength to resisted abduction.  He rated the permanent impairment at two percent of the upper extremity, an amount equal to one percent of the whole person.  (Cl. Ex. 3, p. 8)  Robert disputes that he had full range of motion in his left shoulder or full strength in the left shoulder in April 1999.  He stated that he has never had full use of the shoulder since the injury.  

The evidence in this case does not contain records from Dr. Paul for dates subsequent to April 21, 1999.  Robert continued to have problems with his left shoulder and on October 14, 1999, Dr. Paul arranged for an MRI of Robert’s left shoulder.  A complete chronic left rotator cuff tear involving both tendons was identified.  (Cl. Ex. 2, p. 22)  An arthrogram on November 29, 1999, confirmed the diagnosis.  (Cl. Ex. 2, p. 23)  Robert was dissatisfied with Dr. Paul’s care and the employer authorized care at the University of Iowa Hospitals and Clinics. 

On February 2, 2000, R. Kumar Kadiyala, M.D., Ph.D., surgically repaired the recurrent left rotator cuff evulsion on February 2, 2000.  (Cl. Ex. 4, p. 8)  Robert was released to return to work effective February 15, 2000, with a restriction against using the left upper extremity.  (Cl. Ex. 4, p. 16)  Over the following months he appeared to be progressing in his recuperation.  The use of his left hand gradually increased to the point that on May 30, 2000, he was authorized to lift five pounds with the left hand.  (Cl. Ex. 4, p. 19)  Robert appeared to be making gradual improvement through further therapy until early September 2000, when his left arm abruptly became painful and ceased working when he reached into the top of his locker at the Case plant.  (Cl. Ex. 4, p. 22)  At that point Dr. Kadiyala took him off work again and then authorized only one-handed duty.  (Cl. Ex. 4, p. 24)  Robert underwent a left shoulder diagnostic arthroscopy and a full thickness tear measuring 0.5 to 0.75 cm. was observed through a diagnostic arthroscopy performed November 9, 2000.  (Cl. Ex. 4, p. 25)  An MRI arthrogram showed irregularity in the rotator cuff.  In the note dated October 4, 2000, Dr. Kadiyala had indicated that if a repairable tear was found at the time of the diagnostic arthroscopy it could be fixed at that time.  He indicated that other surgical options existed.  On January 30, 2001, Dr. Kadiyala indicated that it is probable that Robert’s recurrent left rotator cuff tear would result in permanent vocational limitations.  He indicated that the present restrictions would be appropriate if further surgery is not performed.  Those restrictions are lifting weights of no more than 5-10 pounds, avoiding activity beyond 18 inches from the body, lower than the waist, or above the shoulder.  (Cl. Ex. 4, p. 27)  Those restrictions are for the left arm.  Dr. Kadiyala did not provide a rating of impairment.  

Keith Riggins, M.D., evaluated Robert’s shoulder and elbow on December 21, 2000.  He rated the impairment of the left shoulder at ten percent of the left upper extremity, an amount equivalent to six percent of the whole person.  He assigned an impairment rating of three percent of the right upper extremity for the elbow injury.  Dr. Riggins noted that additional surgery was not likely to be beneficial for the left shoulder but he recommended repeat arthroscopic debridement of the right elbow.  (Cl. Ex. 5) 

Kent Jayne, M.A., a qualified rehabilitation and vocational consultant performed an assessment to determine Robert’s vocational potential and earning capacity.  As part of the assessment he reviewed Robert’s medical records and met with him.  Jayne concluded that Robert is precluded from 90 to 95 percent of the jobs in the Iowa labor market that were previously available to him.  He indicated that Robert would likely experience a 60 to 70 percent reduction in his actual earnings if he were to lose his job with Case Corporation.  Jayne indicated that in view of Robert’s disability, he would likely have a reduction in his work-life expectancy and a 65 to 75 percent reduction in his earning capacity.  (Cl. Ex. 6) 

At the time of hearing Robert continued to be employed as a machine repairer for Case Corporation.  He receives the same rate of pay as his coworkers but is restricted from overtime as a result of a company policy that limits employees with a light duty restriction from being offered overtime work.  (Cl. Ex. 16)  Robert’s earnings have been reduced as a result of the loss of overtime opportunity that accompanies his light duty restriction.  (Cl. Exs. 12, 13, 15, and 17)  According to Dan Rickels, the Labor Relations Manager for Case Corporation, Robert has been an exemplary employee with outstanding reviews.  He is currently of definite value to the department and performs tasks that someone else would have to do if he were not there.  The amount of available overtime in 1999 and 2000 is less than 1997 and 1998.  The average hours decreased from approximately 477 hours in 1998 to 220 hours in 2000.  Rickels stated that the light duty restriction is normally applied in the context of temporary restrictions.  He stated that he intends to pursue negotiations with the union to allow Robert to work overtime as has been done with another employee who has permanent restrictions.  The attachment to the hearing report shows that Case Corporation has continued to pay temporary partial disability compensation to Robert as recently as February 11, 2001, and to have paid permanent partial disability compensation as recently as February 23, 2001.  

It is found that Robert’s testimony regarding his lost range of motion with his right elbow is corroborated by the findings from Dr. Riggins.  He does have a small loss of use of the right arm.  The three percent rating provided by Dr. Riggins is found to be fairly representative of the loss of use of the right arm.  

The point at which Robert’s recuperation from the right arm injury was completed is not completely clear.  On February 22, 1999, Dr. Paul indicated that maximum medical improvement had been reached but he also indicated an additional three weeks be for resuming regular unrestricted duty.  As evidenced by the temporary partial disability payments the recuperation appears to have ended on March 14, 1999.  Robert’s condition was actually improving during those three weeks.  It is found that March 14, 1999, marks the point at which it was medically indicated that significant further improvement from the injury was not anticipated and Robert became medically capable of returning to employment substantially similar to that in which he was engaged at the time of the elbow injury.  

The point at which Robert’s recuperation from the shoulder injury was completed is not as readily determined.  It is found that June 28, 1998, marks the end of the first period of recuperation as indicated by the temporary partial disability payments.  After that date Robert apparently was working his full regular hours of work even though he continued to have symptoms.  At that point in time further care for his shoulder was not anticipated.  In fact, he continued to work without any loss of work time on account of his shoulder until the week beginning November 8, 1999.  The record in this case contains some conflicts.  During that period of time, Dr. Paul had found Robert to have full free range of motion without obstruction and good strength to resisted abduction.  (Cl. Ex. 3, p. 8)  Robert had been released by Dr. Paul to return to his normal job on August 4, 1998.  (Cl. Ex. 3, p. 4)  On the other hand, Robert testified that his shoulder never completely recovered.  That testimony is corroborated by testimony from Larry Paxton and Jim Kane.  It is likely that the best explanation for these contrasting indicators is found in the rehabilitation note of February 19, 1999, where it indicates that Robert continued to be limited in full function at work but that he was able to self regulate his duties.  (Cl. Ex. 3, p. 14)  The employer has not made or offered any formal accommodations to Robert.  Robert currently works in his regular classification with his coworkers but his activities are limited.  He performs only the lighter portions of the work while others perform the heavier more strenuous portions.  It appears as though Robert’s supervisors are aware of the situation and approve of the practices that are being followed.  

Agency expertise from cases involving similar injuries is considered when evaluating the evidence in this case.  It is unusual for a person with a surgically repaired rotator cuff tear to regain full range of motion.  Some loss of range of motion is commonly observed, even in cases where the surgical result is considered to be good.  In most cases where the result is characterized as being good, relief of pain is achieved but residual restrictions against performing work above shoulder level with the affected extremity are common.  Restrictions against repetitive activity or work with the arm outstretched are also common.  The restrictions and limitations tend to be even more limiting if a recurrent tear occurs.  The restrictions recommended by Dr. Kadiyala are consistent with what is commonly seen in similar cases following surgical repair of a recurrent rotator cuff tear.  Those restrictions are consistent with the restrictions recommended by Dr. Riggins and are found to be correct.  The impairment rating from Dr. Riggins is likewise found to be correct.  The most recent rating of impairment and restrictions for the shoulder from Dr. Paul were overly optimistic.  

Quantifying Robert’s actual loss of earnings is difficult in view of the times he was off work or entitled to temporary partial disability benefits.  It is certain, as indicated by Kent Jayne, that his earnings would suffer markedly if he were not able to be employed in his current position at Case Corporation.  Nothing in the record indicates that a loss of his current position is foreseen, however.  It is, nevertheless, possible in view of current business practices, including mergers and buy-outs.  Robert’s loss of earning capacity is found to be in the range of 30 percent. 

In view of the conflicting indications regarding the severity of Robert’s initial shoulder injury, it was not unreasonable for Case Corporation to rely upon the assessment made by Dr. Paul, its physician.  Robert was back at work in his regular position.  He was working without formal or structured accommodations.  There were no formal medically advised activity restrictions.  The notes from Dr. Paul seemed to indicate essentially a full recovery.  It is found that under the unique circumstances present in this case it was not unreasonable for Case Corporation to have failed to realize that Robert had sustained a significant disability.  It was not unreasonable for Case Corporation to have failed to immediately commence permanent partial disability compensation payments upon the completion of Robert’s period of recuperation in 1998.  It was, however, unreasonable for Case Corporation to delay paying the amount of permanent partial disability indicated by Dr. Paul’s impairment rating within a reasonable time following that rating being imposed, namely, shortly after April 21, 1999.  Gibson v. ITT Hartford Ins. Co. 621 N.W.2d 388 (Iowa 2001)  The delay was more than nine months.  The amount of compensation associated with the rating was slightly more than $3,300.00.  It is, therefore, determined that a penalty in the amount of $1,500.00 is appropriate for the delay in paying that permanent partial disability compensation.  Commencing in October 2000, Case Corporation has regularly paid permanent partial disability compensation.  That commencement of payment is roughly contemporaneous with the recurrence of symptoms in September 2000.  When the records are viewed as a whole up to that point in time it appears that it was not unreasonable to expect a good result, particularly in view of the prognosis that had been made initially by Dr. Paul.  

CONCLUSIONS OF LAW 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 14(f).

The right of an employee to receive compensation for injuries sustained is statutory. The statute conferring this right can also fix the amount of compensation payable for different specific injuries.  The employee is not entitled to compensation except as the statute provides.  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Compensation for permanent partial disability begins at termination of the healing period.  Section 85.34(2).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability. Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983); Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 95 (1960).

Compensation for scheduled member permanent partial disability is computed under sections 85.34(2)(a)-(t).  Disability means loss of use. Moses v. Nat'l Union Coal Mining Co., 194 Iowa 819, 184 N.W. 746 (1921).  Agency rule 876-2.4 adopts the AMA Guides to the Evaluation of Permanent Impairment as prima facie evidence of the degree of scheduled disabilities.  The Iowa Supreme Court has ruled that determination of the degree of scheduled disability is not limited to medical impairment ratings.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254 (Iowa 1996), Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  While lay witness testimony is both relevant and material the agency has ruled that the impairment rating determined under the Guides is the “best evidence” of the degree of scheduled disability and outweighs lay testimony.  Mead v. The Dial Corporation, File No. 1003299 (App. August 24, 1995).  The Iowa Supreme Court has approved the agency ruling that the rating under the AMA Guides is the best evidence of the extent of scheduled member permanent partial disability.  Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998). 

When disability is found in the shoulder the disability is compensated under section 85.34(2)(u) rather than as a scheduled disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995); Alm v. Morris Barick Cattle Co., 240 Iowa 1174, 38 N.W.2d 161 (1949).  The primary function of the shoulder is to provide articulation for the arm and disability of the shoulder typically limits use of the arm.  When use of the arm is limited by disability in the shoulder the disability is not limited to the arm and is compensated industrially.

Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The concept is quite similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4 Larson’s Workers’ Compensation Law, sections 57.21(a) and 57.31(a) (1997).  The loss is not measured in a vacuum.  The worker’s personal characteristics which affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa Ct. App. 1981).

It has been found that Robert Hulett sustained a three percent loss of use of his right arm as a result of the injury on October 17, 1998.  This entitles him to recover 7.5 weeks of compensation for permanent partial disability.  In view of the previous findings regarding the period of recuperation the permanent partial disability for the right arm is payable commencing March 15, 1999.  The stipulated rate of compensation for the injury is $653.96.  

It has previously been found that Robert Hulett sustained a 30 percent loss of earning capacity as a result of his left shoulder injury.  Thirty percent entitles him to 150 weeks of compensation for permanent partial disability.  A period of recuperation for the shoulder injury is intermittent and the employer’s obligation to pay weekly benefits alternates between permanency benefits and recuperation benefits such as healing period and temporary partial disability.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986). 

In the shoulder case Robert Hulett is entitled to recuperation benefits through June 28, 1998.  Thereafter, permanent partial disability compensation benefits were payable commencing June 29, 1998, through November 7, 1999, a span of 66.571 weeks.  The record of temporary partial disability payments attached to the hearing report indicates that the last payment was paid for the period ending February 11, 2001.  Since no other temporary partial disability compensation is claimed it is determined that the period of recuperation ended on that date and the balance of Robert’s permanency benefits are payable commencing February 12, 2001.  The record in this case does not show a complete return to work.  The fact that temporary partial disability benefits have continued to be paid is evidence that both parties agree that the recuperative process is continuing.  

Section 86.13 permits an award of up to 50 percent of the amount of benefits delayed or denied if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse.  The standard for evaluating the reasonableness of defendants' delay in commencement or termination is whether the claim is fairly debatable.  Where a claim is shown to be fairly debatable, defendants do not act unreasonably in denying payment.  See Stanley v. Wilson Foods Corp., File No. 753405 (App. August 23, 1990); Seydel v. Univ. of Iowa Physical Plant, File No. 818849 (App. November 1, 1989).  Imposition is mandatory when there has been any unexplained delay or denial.  The burden of showing cause for any delay or denial is on the employer.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254 (Iowa 1996).

It is normally reasonable for an employer to rely upon the assessment of its chosen physician when adjusting a claim for workers' compensation benefits.  In this case Dr. Paul’s assessment was corroborated by Robert’s return to work without restrictions.  While Robert continued to complain of symptoms in his shoulder, he managed to keep working.  While it is now apparent that Dr. Paul’s prognosis was overly optimistic that fact could not have been known at the time claim-adjusting decisions were made.  The only unreasonable conduct on the part of the employer’s handling of this claim was the delay in making payment of permanent partial disability commensurate with the rating made by Dr. Paul.  It is, therefore, determined that a penalty in the amount of $1,500.00 under the provisions of the fourth paragraph of section 86.13 is appropriate.  The employer in this case appears to have acted reasonably and in good faith when adjusting this case in view of the information that was then available.  The fact that those decisions are now known to have been wrong does not make them unreasonable at the time they were made. 

ORDER 

IT IS THEREFORE ORDERED:

That in File No. 1245777 Case Corporation pay Robert Hulett one hundred fifty (150) weeks of compensation for permanent partial disability at the stipulated rate of six hundred seventy and 76/100 dollars ($670.76) per week with sixty-six point five seven one (66.571) weeks thereof payable commencing June 29, 1998.  The payment of permanent partial disability compensation is interrupted by further healing period and temporary partial benefits commencing November 8, 1999, through February 11, 2001.  The remaining eighty-three point four two nine (83.429) weeks of compensation for permanent partial disability are payable commencing February 12, 2001.  

It is further ordered that in File No. 1245777 Case Corporation pay Robert Hulett one thousand five hundred dollars ($1,500.00) as and for a penalty under the fourth paragraph of section 86.13 for the failure to promptly pay permanent partial disability compensation.  

It is further ordered that in File No. 1245778 Case Corporation pay Robert Hulett seven point five (7.5) weeks of compensation for permanent partial disability payable commencing March 15, 1999, at the stipulated rate of six hundred fifty-three and 96/100 dollars ($653.96) per week.  

It is further ordered that all of the weekly compensation ordered in this decision that has accrued and was not paid when due in accordance with the terms of this decision shall be paid in a lump sum together with interest computed at the rate of ten (10) percent per annum from the date each weekly payment came due until it is actually paid. 

It is further ordered that the costs of both actions are assessed against Case Corporation.  

It is further ordered that Case Corporation submit claim activity reports as required by this agency.  

Signed and filed this ___________ day of June, 2001.

   ________________________







 MICHAEL G. TRIER
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