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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________
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  :                                      1803; 1804

______________________________________________________________________

INTRODUCTION


This is a proceeding in arbitration filed by Michael Hegstrom, claimant, against IBP, Inc., employer, and self-insured defendant, for benefits as a result of an injury that occurred on August 24, 1999.  A hearing was held in Des Moines, Iowa on January 13, 2003 at 1:00 p.m. at the office of the workers' compensation commissioner.  Claimant was represented by Robert E. McKinney.  Defendant was represented by Todd Beresford.  The record consists of joint exhibits 1, 2, and 3, consisting of 95 pages; the testimony of Michael Hegstrom, claimant; and the testimony of Susan Hegstrom, claimant’s wife.  


The case was fully submitted at the close of the hearing.  

STIPULATIONS


The parties stipulated to the following matters at the time of the hearing:  

1. That an employer/employee relationship existed between employer and claimant at the time of the injury;

2. That claimant did, in fact, sustain an injury arising out of and in the course of employment with employer on August 24, 1999; 

3. That the injury was the cause of temporary disability and that temporary disability benefits were no longer in dispute;

4. That the injury was the cause of permanent disability and that claimant is entitled to permanent disability benefits; 

5. That the type of permanent disability in the event of an award of permanent disability is industrial disability for an injury to the body as a whole; 

6. That the commencement date for permanent partial disability benefits is January 12, 2002.  

7. That at the time of the injury claimant’s gross earnings were $625.08 per week, claimant was married and entitled to three exemptions, and that the parties believed the proper rate of compensation is $399.88 per week; 

8. That defendant was not asserting any affirmative defenses; 

9. That medical benefits were no longer in dispute;  

10. That defendant is entitled to a credit for 52 weeks of permanent partial disability benefits paid to claimant at the rate of $406.35 per week in the total amount of $21,130.20;

11. That the parties agreed that defendant is entitled to an additional credit in the amount of $1,140.37 against future permanent disability benefits due to paying previous benefits at a higher rate.

ISSUES 


The parties submitted the following issues for determination at the time of the hearing:  

1. Whether claimant is entitled to permanent total disability benefits as contended by claimant; or 

2. Whether claimant is entitled to a high award of permanent partial disability benefits, that is less than permanent total disability benefits, as contended by defendant.  

FINDINGS OF FACT 

Claimant, Michael Hegstrom testified that he was born on February 3, 1954, and that he was 48 years old at the time of the hearing.  

Claimant testified that he is a high school graduate.  In addition, as an employee of IBP, he attended Kirkwood College and received courses in welding, electrical motors and controls, boilers, refrigeration, metal fabrication, water treatment, bearings, and Has-mat.  Claimant stated that he has certificates of completion for these courses. 

Claimant and his wife, Susan Hegstrom, both testified that they have been married for 30 years but they were living separately by mutual agreement at the time of the hearing because of the effects of this injury on claimant’s personality.  

Claimant testified that he lives with his 20-year-old son, Eric, who is a student at Iowa State University.  Claimant related that Eric helps him do things which he is unable to do because of the injury such as doing the dishes.  

Claimant related that his previous employments included working for a seed company loading and unloading trucks.  Claimant said he also worked as a heavy equipment operator for a sand and gravel company.  Claimant also reported that he installed tires for a tire company and also sold tires.  Claimant also testified that he was a small engine mechanic for a hardware company.  Claimant further related that he had been a production worker at two different meat packing companies.  

Claimant, Michael Hegstrom, reported that he went to work for this employer on June 12, 1990.

While working at IBP, claimant progressed through several jobs beginning with production work and ending with highly skilled maintenance work. 

He performed production work for about a year and a half.  Then he went to building maintenance for six weeks.  Next he went to the engine room and performed maintenance on boilers and refrigeration equipment for eight years.  His next assignment was general maintenance working as an oiler/greaser for approximately four to five months before this injury occurred.  (Transcript, page 22)

Claimant related that when you go into maintenance, you go through eight levels of schooling and he had completed all of these.

Job descriptions are provided in exhibit 3.  

On the date of the injury claimant was earning $12.65 per hour.  

Claimant testified that on August 24, 1999, the company was having a problem with grease and dirt on the pace chain that delivers hog carcasses out of the kill area and brings it past the workstations for the production employees to disassemble the pig.  This was a high priority matter with the USDA (United States Department of Agriculture).  Therefore, all maintenance people, the maintenance superintendent, and the plant manager were all wiping the chain.  Claimant said it is a top priority matter when the plant manager is wiping the chain down.

Claimant described the injury incident as follows:  

And it just happened that I was on night shift and was oiling and wiping the chain, trying to get it clean; and as it was mentioned earlier in testimony, I had a glove on.  And my glove became snagged on a cotter key, and I was pulled into the sprocket of the chain drive.  

(Tr., p. 25, lines 9 to 15)

Claimant testified that subsequently he had eight surgeries on his right hand.  

Steven Sohn, M.D., Perry, Iowa, on August 24, 1999, reported that claimant’s right hand was caught in a chain pulling it into a wheel.  Dr. Sohn said it was noted by the nursing staff at IBP, Inc., that claimant had a partial amputation of the right hand at the wrist.  The doctor added that the hand was attached at the dorsum of the wrist and the ligaments were severed on the palmar surface.  He had no distal capillary refill to the hand.  He had no sensation; he was unable to flex the fingers.  Dr. Sohn’s written impression was:  “IMPRESSION:  1)  Partial amputation of the right hand at the wrist with involvement of the thenar eminence.”    (Exhibit 1, page 1)

The patient was transferred to the care of Eugene Cherny, M.D., a hand and plastics specialist, by ground ambulance to Iowa Methodist Medical Center in Des Moines, Iowa.  The ambulance was present at the hospital in Perry and it was believed to be quicker than air transport. 

On October 25, 1999, Dr. Cherny reported that claimant suffered an industrial accident on August 24, 1995, catching his right hand in a chain drive with crush amputation of the right mid hand and volar arch.  The doctor said he underwent extensive reconstruction and re-attachment of bone, tendons, muscles, and nerves overnight.  (Ex. 1, p. 2)

The operative report for August 25, 1999, by Dr. Cherny described the procedure as an operation for a major crushing injury with near amputation and devascularization of right hand transpalmar, both dorsal and volar with multiple, open fractures and suspected nerve and tendon injuries.  (Ex. 1, p. 4)

Debridement and irrigation followed on several occasions as well as skin grafts. 

Claimant was also treated by Timothy M. Schurman, M.D., an associate of Dr. Cherny. 

During the course of his hand treatment, claimant developed an infection which was cultured out as Enterococcus and Pseudomonas aeruginosa.  

The medical notes all indicate that claimant was allergic to penicillin and, therefore, other antibiotics had to be used.  (Ex. 1, p. 21)

Daniel Schroeder, M.D., was enlisted to assist with the infectious disease. 

Michael J. Hart, M.D., was called to assist when claimant developed dizziness approximately four weeks into his treatment.  He performed an ENG.  At the time of the ENG, claimant reported noticing vertigo in November of 1999; dizziness all of the time; and occasional nausea and headaches.

On September 14, 2001, Dr. Hart reported that claimant began noticing dizziness about two years ago.  He was on an antibiotic that affected his inner ear.  Since then he has been constantly dizzy.  He is never totally free from the dizziness but has learned to live with it.  He has been having an ENG every six months to recheck for progress.  (Ex. 1, p. 30)

Dr. Hart said that the claimant reported that dim lights or bright lights make it worse.  He feels as though he is falling to the right.  He reported that claimant was a little unsteady when walking into the ENG room.  Claimant reported to Dr. Hart that he swerves to the left when walking sometimes.  

Dr. Hart further reported that claimant experiences a swimming sensation, loss of balance, and has some change in hearing.  Claimant reported that he feels that he is looking at a poorly taken video.  Everything is moving all the time – especially when eating or talking.  He also reported blurred vision and trouble walking in the dark. 

On February 1, 2000, Dr. Schurman reported that Dr. Cherny turned claimant’s care over to him.  Dr. Schurman said he first saw claimant in mid September 1999 with a severe crush injury of the hand with multiple fractures and loss of intrinsic musculature of the hand.  (Ex. 1, p. 39)  This was subsequently complicated by infection and the need for flap closure of the wounds.  He had prolonged antibiotic therapy and had some toxicity from this which caused him to have significant difficulty with equilibrium.  

Dr. Schurman further stated on February 1, 2000, that at this point claimant is in no way ready to be in any type of work environment due to his inability to use his right hand which is dominant.  Dr. Schurman further stated that it is most likely that the right hand will never be anything more than a hand for light assist-type activities.  In addition, due to his problems of equilibrium, dizziness, and inner ear problems, he is going to have a difficult time with any type of work activities.  (Ex. 1, p. 39)

On March 8, 2000, Dr. Schurman’s impression was a patient with a very stiff hand status post crushing injury and repair. 

Also on the same date, March 8, 2000, Dr. Schurman reported to IBP that claimant was able to use his right hand for some assist activities but his motion was very limited.  Dr. Schurman also added that he did not believe that we will be able to improve his functioning significantly due to the nature of the injury, but he thought continued therapy would be in order.  The doctor added that claimant was still not able to be in the work place due to his balance problems and the use of his hand.  He did not foresee that he would be able to provide claimant with much more function with any further surgeries due to the severe nature of the injury.  (Ex. 1, p. 41)

On April 19, 2000, Dr. Schurman said he considered claimant to be at maximum medical improvement but he would continue to see claimant on a prn basis. 

On April 19, 2000, Dr. Schurman provided an impairment rating for the physical injury to the right hand.  He deferred any questions regarding permanency based on the equilibrium problems to Dr. Michael Hart who was treating him for this disorder. 

On this same date, April 19, 2000, Dr. Schurman, using the AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition, calculated an extremely extensive and complex calculation of numerous factors and concluded that claimant had sustained a 79 percent permanent impairment of the right upper extremity which converted to a 47 percent permanent impairment to the body as a whole due to the physical injury sustained in August of 1999.  (Ex. 1, p. 45) 

Dr. Schroeder, a chest, infectious disease, and critical care physician, reported that he saw claimant after traumatic amputation of the right hand, colonization, infection, Pseudomonas, and Enterococcus.  (Ex. 1, p. 46)

On October 14, 1999, Dr. Schroeder reported to Dr. Schurman that the cultures came back growing Pseudomonas aeruginosa and group D Enterococcus.  (Ex. 1, p. 48)

On October 26, 1999, Dr. Schroeder reported to Dr. Schurman giving his impression:  “Dramatic amputation of the hand with reattachment and osteo of the hand with Pseudomonas and Enterococcus.”  (Ex. 1, p. 50)

On November 4, 1999, Dr. Schroeder reported to Dr. Schurman that claimant had a vestibular toxicity from the combination of Vancomycin and Gentamicin.  A hearing test was normal but he was wobbly when he walks.  (Ex. 1, p. 51)

On December 16, 1999, Dr. Schurman requested Neil Silbermann, M.D., of the Eye Health Physicians, P.C., to evaluate claimant who was complaining of blurred vision for about a month as well as troubles focusing.  Claimant also reported that everything shakes and he had some problems with dizziness.  

Dr. Silbermann found his vision to be 20/20, his intraocular pressure was normal at 15 in the right eye and 16 in the left eye.  Pupils were equal and reactive to light, the optic nerve appeared normal.  He thought there might be a problem with ototoxicity and he made arrangements for claimant to see Dr. Hart.  (Ex. 1, p. 57)

On March 8, 2001, Dr. Silbermann reported that claimant was seen on November 30, 1999.  He complained of blurred vision for about a month.  He listened to claimant’s history and realized that the problem was not ophthalmic and he referred claimant immediately to Michael J. Hart, M.D., Neurotology.  (Ex. 1, p. 58)

Claimant first saw Dr. Hart on February 7, 2000, and continued to see him and treat him through January 11, 2002. 

Dr. Hart has an impressive curriculum vitae to mention only the fact that he is admitted to practice in Iowa, Colorado, Tennessee, Illinois, and Michigan.  He has a certificate from the Iowa Drug Enforcement Administration and the Iowa Board of Pharmacy Examiners.  He is board certified in otolaryngology.  

On February 7, 2000, Dr. Hart corresponded with Dr. Silbermann and stated that pure tone thresholds show a mild symmetric high-frequency sensorineural hearing loss.  ENG shows reduced vestibular response to caloric stimulation AU.  Distortion product otoacoustic emissions are well above the noise floor on the left but not well separated on the right.  (Ex. 1, p. 59)

On that date, Dr. Hart concluded that his impression was bilateral peripheral vestibular hypofunction.  Dr. Hart recommended to claimant that he avoid thick carpets, use proper footwear, use a cane at all times, and should have proper lighting whenever possible.  Dr. Hart scheduled an evaluation and therapy with the vestibular therapist to try to optimize claimant’s situation.  (Ex. 1, p. 59)

On June 7, 2000, Dr. Hart reported to Dr. Silbermann that Mr. Hegstrom was a 46-year-old man with imbalance.  (Ex. 1, p. 60)  On this date Dr. Hart’s impression was a history of bilateral reduced peripheral vestibular function.  He requested a repeat ENG to compare with the January study. 

On November 3, 2002, Dr. Hart responded to a questionnaire from Sandy Larson, R.N., employer’s medical case manager, in which he stated that claimant could perform one-handed work in the knife room according to the enclosed job description provided he did not work at heights (ladders, step-stools).  He was also to avoid long periods (hours) of standing.  (Ex. 1, p. 60A)

Dr. Hart also responded that he would profit from a course of physical therapy specifically for gait training and balance by a vestibular rehabilitation therapist and not just any physical therapist.  

With respect to further medical treatment, Dr. Hart responded that this is a chronic (long-term) problem.  Depending on claimant’s symptoms, he will need future assessment and possibly treatment.  He estimated that claimant would reach maximum medical improvement in about 12 months.  

Dr. Hart penned in at the bottom of this questionnaire that claimant’s response to the caloric stimulation on January of 2000 and June of 2000 showed improvement.  He added that claimant may continue to change in the future.  (Ex. 1, p. 60B)

On February 26, 2001, Dr. Hart reported to Dr. Silbermann that another ENG performed on February 15, 2001, showed improved responses bilaterally to caloric stimulation relative to last years’ ENG.  

Dr. Hart’s impression was:

1. Bilateral reduced vestibular function, improving.  

2. Mild presbycusis.  For this, he recommended vestibular therapy with a qualified and experienced therapist and maintaining as active a lifestyle as possible despite the way head accelerations can precipitate symptoms.  

3. Continued use of the right upper extremity after important, necessary corrective surgery.  

(Ex. 1, pp. 61-62)


Dr. Hart related that this was a medical problem that will only slowly progressively improve.  He thought follow-up with an experienced specialist is crucial for his continued progress.  He would not refer claimant to an ENT doctor.  (Ex. 1, p. 62)  The only other neurotologist is in Iowa City or Mayo.  A postscript on this letter of February 26, 2001, said that Mr. Hegstrom was contacted by phone to schedule vestibular rehabilitation in March and return office visit in six months and he declined at the present time.  (Ex. 1, p. 62)


On June 19, 2001, Dr. Hart wrote to claimant’s attorney:  “Mr. Michael Hegstrom has been under my professional care for a bilateral peripheral vestibulopathy.”  (Ex. 1, p. 64)  He added that this problem caused impairment of daily activities such as showering and frankly, simple ambulation around the house.  In an effort to protect him and increase his ability to perform daily activities, the doctor said that he has recommended assistive devices in his home such as hand railings around the shower and toilet and flooring material around the shower and toilet to avoid slipping when the surface is wet.  The doctor also recommended removal of carpeting in his home.  


On January 11, 2002, Dr. Hart wrote to claimant’s attorney with an evaluation of permanent impairment as related to disturbance of equilibrium, associated vertigo, and abnormality of postural stability.  Dr. Hart said this impairment rating is based upon the American Medical Association Guides to the Evaluation of Permanent Impairment, Fifth Edition.  The doctor said these guides are based on objective findings of vestibular dysequilibrium, abilities to perform activities of daily living and possible home confinement.  (Ex. 1, p. 72)


Dr. Hart said that the relevant objective findings for Mr. Hegstrom include audiometric test results, electronystagmography (ENG) test results, platform posturography results, as well as so-called “bedside” clinical signs which manifest as part of physical examination performed at The Iowa Ear Clinic.  

Dr. Hart related that electronystagmography test results changed over time and showed improvement over time, however, the doctor had no further expectation of significant change in regard to the ENG test results.  He continued that the most recent ENG performed November 23, 2001, showed bilateral hypoactive vestibular labyrinthine function.  He said that these are also signs of latent positional nystagmus and dysfunction which is an indication of incomplete central compensation for the peripheral disorder.


Dr. Hart said that on physical examination, vestibulo-ocular reflex findings are consistent with bilateral reduced peripheral vestibular function.  Moreover, global assessment of equilibrium, such as occurs with ambulation and maintaining posture, indicates objective findings of impairment.


Dr. Hart stated that activities of daily living are severely limited for Mr. Hegstrom.  He cannot perform complex activities such as riding a bike.  He strongly forbid him to place himself in jeopardy by working at heights of any type (rooftops, scaffolds, even ladders or stepping stools).  The doctor added that Mr. Hegstrom is severely limited in terms of simple activities of daily living as well.  These include ambulation on uneven surfaces and “spongy surfaces” (lawns, shag carpets).  


Dr. Hart said he strongly advised against swimming without a companion anywhere.  He advised against water activities where the depth exceeds four feet even with a companion.


Dr. Hart, the neurotologist, which is a neurologist who specializes in diseases of the ear, said that claimant’s ability to drive a car is severely limited, which in our society places a severe inconvenience for the patient and for this reason he has never formally advised a total restriction on driving.  Instead, he counseled claimant to use a judgment factor considering his symptoms on a given day, the distance to be traveled, and the traffic conditions, etc.  Dr. Hart added that most patients with Mr. Hegstrom’s level of impairment, however, properly restrict themselves to the majority of driving activities. 


The doctor said that Mr. Hegstrom was also severely limited as far as riding as a passenger in a car.  The optokinetic stimulation associated with riding a car causes significant vertigo and vegetative symptoms.  (Ex. 1, p. 73)


The doctor related that the nature of head movements that occur while driving cause severely impaired ability for Mr. Hegstrom to fix his gaze on a stationary target such as a stop sign.  He said claimant is unable to fix his gaze on such road side targets and they appear to move about rather than remain stationary as they truly are.  This also greatly interferes with Mr. Hegstrom’s ability to drive a car.  


Further restrictions of this disease were demonstrated by Mr. Hegstrom by a typical wide-based gait, which is an unconscious strategy to widen his base of support.  And, therefore, even on flat, firm surfaces, even with an assistive device such as a cane, Mr. Hegstrom is severely limited.  

Dr. Hart said there is no medical or surgical treatment of significance available for the patient.  He will benefit only partially from annual visits to the vestibular therapist which will not improve him further but is necessary to prevent a decline.  In other words, Mr. Hegstrom, in Dr. Hart’s opinion, reached “maximum medical treatment.”  

Dr. Hart concluded that using the AMA Guides, Mr. Hegstrom meets the criteria for a rating of impairment due to vestibular disorders at the level of “Class 4” (31 percent to 60 percent of the whole person).  More specifically, 50 percent whole body impairment.  (Ex. 1, p. 73)


Claimant was examined by the University of Osteopathic Medicine and Health Sciences on February 29, 2000, at the request of Dr. Hart.  Claimant was examined by Kathy Mercuris, P.T., Department of Physical Therapy.  The medical history was that claimant had an accident at work which involved the right upper extremity which has had a hand reattachment and skin grafts.  During this interim, he had an infection in the right upper extremity.  He reported receiving several antibiotics, one of which was Gentamycin which they think may have caused the vestibular damage.  The diagnostic tests reported that an ENG was positive for bilateral vestibular loss.  Ms. Mercuris reported the patient complained of balance dysfunction and states that his vision is impaired.  


Claimant described that when he moves his head, everything within his vision also moves.  It increases with riding activities.  It is worse on patterned floors or walls, walking through doorways, and in shopping malls when people are moving.  


The patient reported to Ms. Mercuris that he has fallen a couple of times at the mall.  He will fall if he bends over to pick up objects.  


Stance with his eyes closed was deferred.


Ms. Mercuris’ assessment was that the patient presents with signs and symptoms consistent with bilateral vestibular loss which was not in the compensated phase.  The patient reported an overall change in balance since October.  He has noticed some improvement and tolerance for riding in a car.  Ms. Mercuris said the patient would benefit from physical therapy or gaze stabilization exercises and progressing to balance activities. 


On November 14, 2000, Physical Therapist Mercuris at the Tower Physical Therapy Clinic wrote to Dr. Hart that claimant was accompanied to his treatment sessions by his case worker, Phil Davis.  Gaze stabilization exercises over the past several months showed minimal improvement.  His general balance during gait activities appeared to be worsening.  She increased the number of physical therapy sessions.  She thought it was unsafe for claimant to perform these tasks independently in his home setting.  She also had to provide manual assistance to claimant in doing the exercises.  His balance in some instances was improved.  He required minimal assistance of two people to perform sitting activities on a Swiss ball.  He could maintain stance activities with eyes open for 30 seconds but with his eyes closed for one or two seconds.  


In conclusion, Ms. Mercuris said that the patient was walking with a more steady gait pattern but with his walking activities outside he still veers to both the right and the left.


On November 1, 2001, claimant was examined by Kenneth R. Mills, Ph.D., licensed psychologist, and was administered a Minnesota Multiphasic Personality Inventory-2 (MMPI-2).  


Mr. Hegstrom denied any previous history of chronic medical conditions or surgeries other than this injury.  He also reported that he did not use alcohol or drugs and described himself as a “teatotaller.”  (Ex. 1, p. 79)  He denied previous counseling or psychiatric treatment.  He denied suicidal or assaultive ideation or planning within the last six months.  


Dr. Mills proceeded on a history that on August 24, 1999, Mr. Hegstrom sustained a near amputation of his right hand in a severe crushing injury when it became entangled in a transport chain at the IBP plant.  Following surgery, the hand became infected.  There were multiple fractures and a loss of intrinsic musculature of the hand.  (Ex. 1, p. 80)  


Dr. Mills said that claimant developed an apparent vestibular toxicity from prolonged use of the antibiotics, Vancomycin and Gentamycin resulting in severely impaired balance.  (Ex. 1, p. 80)



Dr. Mills said claimant was accompanied by his son and Mr. Philip Davis of “On With Life,” and Sandy Larson, Medical Case Manager with IBP.  Dr. Mills examined claimant alone in his private office for the interview and testing.  


The psychologist said that claimant ambulated with a wide-stance and unsteady gait, using a single-point cane and mild-moderate assistance of one person demonstrating severe balance difficulties.  (Ex. 1, p. 81)


Claimant was verbally interactive and cooperative with the interview and testing procedures.  Neither delusional beliefs nor formal thought disorders were observed.  (Ex. 1, p. 81) 


Dr. Mills said this gentleman angrily described the sequelae of both his hand injury and the subsequent vestibular toxicity stating:  “all the things I used to look forward to doing, I can’t do now.”  He complained of constant balance and vision difficulties and described his experience of vision as “like an old-time movie, it’s like flipping – just flashing, like a strobe light.”  (Ex. 1, p. 82)  He said if he moves his head, the surroundings move also.  He said if he’s chewing something, the room is going up and down.  He admitted he was frustrated and short-tempered with his family since the accident but he has not been physically violent.  


When asked about the accident, Dr. Mills said claimant appeared to be re-experiencing it to a degree.  Claimant commented:  “I can hear the chain-I can hear the bones crunching.”  The vestibular symptoms brought on sleep difficulty due to nausea and dizziness but the nausea has subsided and he now “sleeps like a rock.”  The psychologist reported that claimant said his gait was so unsteady that he has been stopped by security officers in a shopping mall because they suspected him of being drunk.  (Ex. 1, p. 82)


When completing the Minnesota Multiphasic Personality Inventory-2 (MMPI-2), because of his visual dysfunction, the questions were read to him and his responses were recorded by the tester.  The results of the tests were considered valid. 


Based on actuarial and probabilistic interpretation, his response profile indicated a hysterical and histrionic personality makeup minimizing his shortcomings and believing other people should conform to his stereotypes and social expectations more than they do.


A low tolerance for frustration and demands on him may lead to sudden angry outbursts towards various family members.  He blames his difficulty on other people or unfavorable situations.  


Dr. Mills said that Mr. Hegstrom’s response profile can be attributed to the effects of his traumatic injuries and their sequelae, a basic personality pattern is suggested which may include nonconformance, resentment of authority and difficulty with impulse control.


Dr. Mills concluded that claimant met the diagnostic criteria for post-traumatic stress disorder.  Specifically, he was exposed to a traumatic and life-threatening event.  He demonstrates psychological re-activity upon exposure to cues associated with the event, experiences recurrent and distressing recollections of the event, and avoids stimuli associated with the trauma, including conversation with friends and acquaintances about the accident, and experiences persistent symptoms of increased arousal (hyper vigilance, difficulty concentrating, irritability) that may not have been present prior to the trauma.  These symptoms are confounded and certainly exacerbated by the ongoing sequelae of the injuries.  Post-traumatic Stress Disorder appears to be an appropriate diagnosis as opposed to Adjustment Disorder.


Dr. Mills recommended that Mr. Hegstrom be availed the opportunity to receive psychotherapeutic services to assist him in finding closure in regard to the traumatic event as well as to assist him in adjustment to disability.


Dr. Mills concluded his report with these remarks:  

A return to work at the IBP plant by Mr. Hegstrom would not seem prudent at this time.  Mr. Hegstrom appears both fearful and resentful of the facility.  It is possible that his potential for impulsive acting-out, coupled with his impaired balance, could result in a situation which could be dangerous for both Mr. Hegstrom and others.  The question of return to work at IBP could be revisited subsequent to resolution of his Posttraumatic Stress Disorder.

(Ex. 1, p. 85)


Claimant testified that he met with Sandy Larson, Medical Case Manager for IBP, two of the therapist ladies from Tower Medical Center, and the gentleman from “On With Life” and they went up and examined what was called the knife room and tried the job up there and he thought it was decided that it wasn’t an appropriate job.  Maintenance supply was also discussed but nothing was ever decided about a return to work by either he or the employer.  Claimant admitted that he had not made a search or an attempt at IBP or any other type of work.  Claimant described the current situation with his right hand.  He said he does not have normal sensation when he touches things with the hand.  It is numb all of the time.  He feels like when you have been out in the cold and your hands are numb.  He feels like that all the time – winter or summer – it makes no difference.  It is just cold.  


With respect to dexterity, claimant testified that he could wiggle his little finger and that is about it.  Otherwise, the fingers in hand are solid as a rock.  When he’s out in the cold, he has to be careful he doesn’t get frostbite because he has no feeling in the hand and fingers.  It is the same way when he is cooking around a stove.  It is possible to get burned before he knows it.  He described the pain in his hand as simply a constant ache like an arthritic ache.  

Claimant described his vestibular dysfunction as a loss of balance.  He needs a cane to stabilize himself except when he is at home.  When he walks, it gives the appearance of being drunk.  It is difficult to walk on uneven surfaces.  Patterned floors are worse.  It tricks the eyes and sets up a vertigo and it feels like the walls are falling away from you or you are falling – one or the other.  It just tricks you.  


Claimant testified he has removed the carpeting from his home and now it is just wood.  Claimant said if he closes his eyes for three seconds, he will be on the floor.  People walking in malls create a confusing picture like an old-time movie.  Claimant acknowledged that he drove at low speeds around home but Dr. Hart told him not to exceed his own limitations.  He cannot drive at night.  The headlights of oncoming cars become a blur.  He said it is indescribable.  

Walking in a hallway creates vertigo and he usually grabs the wall.  IBP bought him handrails for his bathtub.  He no longer showers because he cannot close his eyes.  He only bathes when someone is in the house, usually his son, Eric.  


Claimant denied there was any further activity from IBP or personnel in finding a job for him since the time the group got together back in 2000.  Claimant testified he is on Social Security Disability and receives $608.00 per month, which is a reduced amount because he is also receiving workers' compensation.


Claimant does not do dishes because he typically breaks the dishes.  Eric does the dishes.  Claimant said he has been married to his wife, Sue, for 30 years but they voluntarily live separately which is probably due to a change in him or a change in his attitude.  He admitted he is short-tempered.  Things bother him that didn’t use to bother him and it just gets under his skin.  


Claimant acknowledged that he had a level 8 maintenance certification which is the highest maintenance level at IBP.  Claimant admitted he had a valid driver’s license but he was not able to drive to medical appointments in Des Moines, Iowa.  There is too much traffic, he cannot read the street signs, and he cannot tell if it is a one-way street or a two-way street.  

Claimant declined to see James Gallagher, M.D., a psychiatrist in Des Moines, Iowa in order to give defendant another opinion after he learned that whatever he told the doctor would not be kept confidential but would become public knowledge.  Claimant said he felt that IBP had no business knowing some things.  


Claimant contended that the only jobs offered to him by IBP were make-work and pity-type jobs and some of them were outright punishments such as bathroom monitor and things like that where you just stand in one place or sit in a chair for eight hours a day and go home – nothing productive, not using your talent.  Just wasting.  

He added inspection jobs at IBP usually required overhead or ladder work where you have to be elevated up on something.  

Claimant acknowledged he had not searched for work since the injury but he had applied for three positions prior to the injury and was not able to get them after this injury and disability.  

Claimant said he cannot bend over and tie his own shoes because he loses his balance in so doing and before he knows it, he is on his nose.  He has gone too far.  He added that getting a new pair of shoes means learning to walk again due to the vestibular dysfunction.


Claimant’s wife, Susan Elaine Hegstrom, testified that she and Michael had been married for 30 years and that they were presently voluntarily separated for probably a year and a half but she still visits Mike six or seven times a day.


Sue Hegstrom testified that claimant’s personality was the opposite of when she married him.  Mrs. Hegstrom testified that claimant never missed work.  They lived out in the country 13 miles on the gravel.  In the event of bad weather, Mike would make her and the kids get up in the middle of the night in the snowstorm so he could get in town and stay in town.  He did not want to be stuck out in the country.  He needed to be in town so he could get to work.  That is how important his job was.  


She drove Mike to the hearing today and has driven him on several other occasions for a good seven months.  He still gets dizzy when they are driving.  He does not like to ride in her truck.  He does not like the bumps and complains about them.  Mrs. Hegstrom said she refuses to ride with Mike because of his condition and she has not ridden with him since he developed this condition. 


Mrs. Hegstrom said they are still best friends.  She cleans his house and does a lot of housework for him.  

CONCLUSIONS OF LAW 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 29, 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. 1982).

To be employable, a person must be able to support himself or himself and his family.  An injured worker must be able to make a living by working.  You have to be able to earn enough money to provide the necessities of life for yourself and your family.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  

Claimant sustained the burden of proof in this case that the employer, IBP, did not actually have any jobs that he could perform with his current limitations.  Employment means a job in the real world, not a make-work job.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997).  

Claimant testified that none of his previous jobs either for other employers or with IBP could be performed with the current restrictions imposed by Dr. Hart and Dr. Mills.  

Dr. Mills said claimant cannot return to work with IBP.  

The testimony of Dr. Hart in his letter of January 11, 2002, would eliminate claimant from performing any of the jobs that he previously performed before working at IBP as well as at IBP.  (Ex. 1, p. 72)  

Claimant proved there was no work he could do.

Defendant did not show that there was some work that claimant could perform for IBP or anyone else.  Even if there was some other work claimant could do within his limitations, it would not foreclose the finding of permanent total disability in this case.  Chamberlin v. Ralston Purina, File No. 661698, (App. October 29, 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Comm’r Rep., 134 (App. May 19, 1982).  

Furthermore, one-handed work has not been considered work available in the competitive labor market.  Atilano v. Con Agra, File No. 1200114, (App. July 31, 2000).

Wherefore, based upon this discussion and conclusions of law and other evidence under findings of fact, it is determined that claimant is permanently and totally disabled and is entitled to permanent total disability benefits pursuant to Iowa Code section 85.34(3).  

Therefore, claimant is entitled to permanent total disability benefits beginning on the first day of disability after the injury of August 24, 1999, less credit for 52 weeks of permanent disability paid to claimant prior to the hearing at the rate of $406.35 per week in the gross amount of $21,130.20 and also an overpayment based upon benefits paid at a higher rate in the total amount of $1,140.39 as agreed to by the parties on the hearing report.  

ORDER 


THEREFORE, IT IS ORDERED:


That defendant pay to claimant permanent total disability benefits beginning on August 25, 1999, at the agreed rate of three hundred ninety-nine and 86/100 dollars ($399.86) minus the credits the parties agreed to specified above taken from the hearing report until such time that claimant is no longer permanently and totally disabled.  


That all accrued benefits shall be paid in a lump sum. 


That interest will accrue pursuant to Iowa Code section 85.30.


The costs of this action including the cost of the court reporter at hearing and the transcript of hearing are charged to defendant pursuant to Iowa Code section 86.19, Iowa Code section 86.40, and rule 876 IAC 4.33.


That defendant file subsequent claim activity reports as requested by this agency pursuant to rule 876 IAC 3.1.

Signed and filed this ____31st_____ day of January, 2003.

   ________________________





                WALTER R. MCMANUS, JR.
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