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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

JAMES FLEMING,
  :



  :


Claimant,
  :                    File No. 1255188



  :

vs.

  :           M E M O R A N D U M    O F



  :

NORRELL STAFFING SERVICES,
  :                   A L T E R N A T E



  :


Employer,
  :                           C A R E



  :                        

and

  :                    D E C I S I O N



  :

CNA

  :

                                                                   :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding under Iowa Code chapter 17A.  Claimant, James Fleming, sustained a work injury on June 2, 1999, while in the employ of Norrell Staffing Services.  He now seeks alternate medical care from that employer and insurance carrier CNA under Iowa Code section 85.27 and rule 876 IAC 4.48.  


The case came on for telephone conference hearing and was fully submitted on February 17, 2000.  The record consists of the testimony of claimant, Susan Silverman, and defendant exhibit A.  

ISSUES


Defendants filed an answer indicating that claimant sustained an injury arising out of and in the course of his employment in Cedar Rapids, Iowa, and that the injury caused a need for medical treatment.  The defendants denied the treatment offered to claimant was not reasonably suited to treat the injury without undue inconvenience to the claimant or that claimant had communicated the basis of his dissatisfaction with the care.  


The issues presented for resolution include:

1. Whether claimant has communicated the basis of his dissatisfaction with medical treatment to employer; and


2. Whether claimant is entitled to alternate medical care. 



FINDINGS OF FACT

           The undersigned deputy workers’ compensation commissioner finds:

           James Fleming sustained an injury on June 2, 1999, while employed by Norrell Staffing Services.  Claimant was initially offered conservative care including receiving epidural steroid injections.  This did not relieve the pain in claimant’s neck and he eventually was referred to Steven Beer, M.D., who performed on September 13, 1999, a T6-7 and T8-9 transperpendicular decompression of claimant’s spinal canal. 

           Claimant was thereafter referred for physical therapy and was released by Dr. Beer on January 20, 2000, to return to work with a 40-pound lifting restriction.  Claimant has returned to work since that date and work has been provided to him within that restriction. 

           Claimant contended at hearing that he believed Dr. Beer had been pressured into having him return to work too early.  He continues to have some pain complaints and symptoms that he believes should be addressed by additional work hardening or he should be allowed to return for medical treatment.  However, at hearing it was established that prior to filing his petition for alternate medical care claimant had not registered his dissatisfaction with the care he had been receiving with defendants and he did not indicate what he desired as alternate care until the day before the hearing that was held in this matter. 

           There was no evidence submitted to establish claimant cannot return to be seen by Dr. Beer for his continued pain symptoms to attempt to have additional treatment provided to him.  

CONCLUSIONS OF LAW

           Iowa Code section 85.27 provides in pertinent part:

           The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

           Section 876 IAC 4.48(4) provides: Dissatisfaction--basis.  Prior to filing the application the employee must communicate the basis of dissatisfaction of the care to the employer.  

           By rule, the statutory requirement that claimant “should” communicate the basis of his dissatisfaction to the employer has been interpreted as a mandatory duty.  In this case claimant did not express dissatisfaction of his care to the employer prior to filing his application for alternate medical care.  Additionally, even if claimant had registered such dissatisfaction, it has not been shown that defendants have not been providing to claimant reasonable care for his condition.   Claimant has the ability to return to Dr. Beer for  additional treatment and evaluation of his condition.  As the above stated administrative rule has not been complied with, it is determined that this litigation is premature.  

ORDER 

           THEREFORE, IT IS ORDERED:

           Claimant’s petition for alternate medical care is at this time denied.  

Signed and filed this ___________ day of February, 2000.

   ________________________







 STEVEN C. BEASLEY






                       DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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