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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

ROSA CALIGIURI,
:



:      File No. 5010898


Claimant,
:



:         ARBITRATION

vs.

:



:         DECISION

SECOND INJURY FUND OF IOWA,
:



:            


Defendant.
:



:



:                                   HEAD NOTE NO:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Rosa Caligiuri, claimant, has filed a petition in arbitration and seeks workers’ compensation from the Second Injury Fund of Iowa.  The claimant has previously settled her petition as regards the employer. 

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on January 27, 2005 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 8; Second Injury Fund exhibits A through D; as well as the testimony of the claimant and Gerri Wasco.

ISSUES

The parties presented the following issues for determination:

1. Whether there was an employer-employee relationship.

2. Whether the Second Injury Fund of Iowa is liable for any part of the claimant’s industrial disability.

3. Assignment of costs of the case. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Rosa Caligiuri, was 45 years old at the time of the hearing.  She has a high school diploma.  

Her work experience includes working as a dental assistant, as a medical assistant, and since 1992, as a coder for the defendant‑employer.  

Prior to this injury, the claimant injured her leg on October 24, 1997, when she fell in a parking lot.  Her right ankle was dislocated and she suffered a fracture of the tibia and fibula.  (Exhibit 1, page 8)  She underwent surgery the same day, where 10 screws and a plate were inserted.  She was found to have reached maximum medical improvement on January 5, 1999.  No rating of impairment was made at that time, but later the operating physician, Teri Formanek, M.D., stated that the claimant had chronic tendonitis and a permanent loss of range of motion.  (Ex. D, pp.1-2) 

In a later independent medical examination for the present injury by John Kuhnlein, D.O., Dr. Kuhnlein assigned a 14 percent impairment rating of the right lower extremity.  (Ex. 1, p. 10)  The claimant also testified to ongoing daily pain in her right leg from this injury. 

The claimant’s job involves working as a Proof Machine Operator for Fiserv, defendant‑employer.  Her duties include encoding checks submitted to banks, up to 1,950 per hour.  She eventually developed pain in her left arm from the repetitious activity.  She was diagnosed with left lateral epicondylitis on August 13, 2002 by  Ronald S. Bergman, D.O.  (Ex. 3, p. 1)  An EMG test showed bilateral carpal tunnel syndrome on August 27, 2002.  (Ex. 3, p. 2) 

Surgery was performed by Dr. Bergman for right carpal tunnel release on December 9, 2002.  (Ex. 3, p. 7)  Surgery was performed on the left on February 3, 2003. ( Ex. 3, p. 10)  On July 8, 2003, Dr. Bergman found the claimant to have zero permanent partial impairment in her arms.  (Ex. 3, p. 13; Ex. 3, p. 15)  

The claimant was seen by Mark Buchanan, M.D., who diagnosed left lateral epicondylitis.  (Ex. 2, p. 2) 

The claimant was also seen by Peter Wirtz, M.D.  Claimant is still treating with Dr. Wirtz in the form of receiving injections.  Nevertheless, Dr. Wirtz has found the claimant to be at maximum medical improvement and found zero percent permanent partial impairment on April 2, 2004.  (Ex. 5, pp. 2-3)

The claimant was next seen by John Kuhnlein, M.D., on July 27, 2004 for an independent medical examination.  He found no impairment of the right arm, and no impairment for the left lateral epicondylitis, but found a five percent impairment of the left arm.  He also indicated he thought Dr. Bergman was misreading the AMA Guides to the Evaluation of Permanent Impairment.  (Ex. 1, p. 10) 

The claimant and the employer stipulated that the claimant’s date of injury was August 13, 2002, and settled her claim against the employer for 2.5 percent impairment of the left arm.  

The claimant has work restrictions from Dr. Kuhnlein of not lifting over 25 pounds, and to avoid highly forceful and repetitive activities.  (Ex. 1, pp. 10-11)  Dr. Formanek recommended that the claimant not be on her feet more than 15 to 30 minutes at a time, and not more than three or four hours per day.  (Ex. D, p. 1)  The claimant agreed that her current work does not require lifting over 25 pounds. 

The claimant testified that she now keys slower than before, but is able to keep up due to the assignment to transit banking duties.  She has difficulty with her leg and ankle when she has to carry bundles of checks to her desk, and stands to get them ready to be processed. 

Today the claimant continues to work for the employer, earning about $14.00 to $16.00 per hour, 20 to 25 hours per week, on an incentive basis.  She has not suffered a loss of earnings as a result of her injury.  However, she has been assigned to an easier task, transit banking, because of  her injuries.  This involves encoding only the amounts of checks, as opposed to encoding the amounts, the account numbers, routing codes, etc.  

Gerri Wasco, evening shift supervisor for the employer, also testified.  She indicated the claimant has not asked to be accommodated in her work.  She has not noticed the claimant limping, or noticed the claimant appearing to be in pain. 


Rita Greenwood also testified.  She is the human resources manager for the employer.  She explained that the claimant was compensated with an hourly wage, which was supplemented by a shift differential and incentive pay.  She agreed the claimant is paid $8.88 per hour, plus a shift differential, which brings the hourly rate to $10.28 per hour.  The incentive pay then raised the amount to the equivalent of $14.00 to $16.00 per hour.  

The claimant stated she was paid a base of $8.36 per hour on the date of injury, and is paid $8.56 per hour today. 

CONCLUSIONS OF LAW

The first issue in this case is whether the claimant has shown entitlement to benefits from the Second Injury Fund of Iowa.

In order to qualify for benefits from the Second Injury Fund of Iowa under Iowa Code section 85.64, a claimant must prove three things:  First, that he or she has suffered the permanent loss or loss of use of a hand, arm, foot, leg or eye.  Second, that he or she has suffered the permanent loss or loss of use of another such member through a work-related injury.  And third, that he or she now suffers permanent industrial disability to the body as a whole from the combined effect of both the first and second injuries that exceeds in terms of weeks of workers’ compensation benefits what would be the sum of the awards for scheduled member benefits for those injuries.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 812 (Iowa 1994); Anderson v. Second Injury Fund, 262 N.W. 2d 789, 790 (Iowa 1978).  Both the prior injury and the subsequent injury must be scheduled member losses.  Injuries to the body as a whole do not qualify an employee for Fund benefits.  Second Injury Fund of Iowa v. Nelson, 544 N.W. 2d 258, 270 (Iowa 1995).   

The purpose of the Fund is to encourage employers to hire the disabled by making the current employer responsible only for the disability the current employer causes. Second Injury Fund of Iowa v. Shank, 516 N.W. 2d 808, 812 (Iowa 1994). There is no requirement of an intervening hiring between the first and second injury.  Second Injury Fund v. Hodgins, 461 N.W. 2d 454, 455 (Iowa 1990).  

The first qualifying injury may or may not be work-related, and if work‑related, may have been with the same employer as the second injury. Second Injury Fund v. Neelans, 436 N.W. 2d 355, 357 (Iowa 1989).  However, the first and second injury may not occur at the same time, as the code section refers to “previously”. Vermeer Mfg. V. Hartney, S. Ct. No.1-1013/00-2040 slip.op. (Iowa Ct. App. July 31, 2002).  The prior loss need not be total, but it must be permanent.  Irish v. McCreary Saw Mill, 175 N.W. 2d 364, 369 (Iowa 1970).  Although all the body parts contemplated by Iowa Code section 85.64 also appear in the list of scheduled members under Iowa Code section 85.34(2)(a-t), not all scheduled member injuries under Iowa Code section 85.34(2)(a-t) are contemplated by Iowa Code section 85.64.  Stumpff v. Second Injury Fund of Iowa, 543 N.W. 2d 904, 906 (Iowa 1996). 

The second qualifying loss must involve a permanent loss to another hand, arm, foot, leg or eye arising out of and in the course of the employment.  Iowa Code 85.64, Second Injury Fund of Iowa v. Shank, 516 N.W. 2d 808, 812 (Iowa 1994).  As the code section refers to “another such member”, the second injury must be to a different qualifying member than the first injury.  Anderson v. Second Injury Fund, 262 N.W. 2d 789 (Iowa 1978).  A bilateral second injury may qualify even if it involves a member pled as the first qualifying injury. Kimrey v. Second Injury Fund, File No. 916642 (App. October 28, 1993). 

The Fund is responsible only for the difference between the compensation for which the current employer is liable and the total amount of industrial disability from which the employee suffers, reduced by the compensable value of the first injury.   Second Injury Fund of Iowa v. Nelson, 544 N.W. 2d 258, 269 (Iowa 1995). Where the second injury involves an unscheduled loss, implicating industrial disability due from the employer, the employer is fully responsible and the Fund will not be liable.  Where the employee has suffered an injury to the body as a whole, the Fund is not liable for the industrial loss stemming from such injury but only for the industrial loss resulting from the combined effect of the qualifying injuries.  Second Injury Fund of Iowa v. Braden, 459 N.W. 2d 467, 471 (Iowa 1990).  

Although the claimant’s prior right leg injury did not result in a rating of impairment at the time, there is now in the record a rating of 14 percent impairment to the leg.  There is no medical opinion that she has no impairment or loss of use of the right leg from her prior injury.  It is found that the claimant has shown a qualifying prior loss under Iowa Code section 85.64.

The claimant relies on her left arm condition for her qualifying second injury.  The claimant has a rating of permanent impairment of 2.5 percent for the left arm.  However, that rating is from an independent medical evaluator.  Her treating physicians state there is no impairment in her left arm as a result of her injury. 

Although Dr. Wirtz finds no impairment and believes her to be at maximum medical improvement, he continues to treat her.  She has work restrictions, which in and of themselves are indicative of a loss of use.  Coupled with the claimant’s testimony of ongoing symptoms, it appears she does have some permanent residuals from her injury.   In addition, it is the experience of the undersigned that a carpal tunnel syndrome that requires surgical intervention nearly always results in some degree of permanent impairment.  It is found that the claimant has a loss of use of her left arm as a result of her cumulative work injury. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant is 45 years old.  Her education is limited to a high school diploma.  Her work experience is also limited, and involves mostly her current duties with the employer. 

The claimant has work restrictions, which do affect her work.  Although she has not requested an accommodation at work,  she enjoys assignment to a lighter job that she is able to perform adequately in spite of her impairment.  Of course, the accommodation by the employer, whether formal or informal, cannot be considered in assessing her industrial disability.  That disability must be assessed as if the claimant were forced to compete with other, non-impaired workers for the types of jobs she might reasonably be expected to apply for in the course of her working life. 

On the other hand, her work restrictions are not severe.  She has not suffered a loss of earnings.  Her ratings of impairment are not high.  

Based on these and all other appropriate factors of industrial disability, it is found that the claimant, as a result of her combined injuries, has an industrial disability of 10 percent.  She is entitled to an award of 50 weeks of permanent partial disability benefits. 

The claimant acknowledges that the Fund is entitled to a credit of 6.25 weeks of benefits for the left arm injury, based on 2.5 percent impairment, and 30.8 weeks for the right leg based on 14 percent impairment, for a total credit of 37.05 weeks. The Fund will be ordered to pay the claimant 12.95 weeks of benefits.  

The next issue is the assessment of costs. The claimant also seeks an award of costs in the amount of $262.00.  The claimant paid Dr. Kuhnlein $120.00 for that portion of the IME report that was not paid by the insurer, $87.00 for copies of practitioner’s reports, and $65.00 for a filing fee.  The defendant, Second Injury Fund, did not address this issue in the post-hearing brief.  

It is not clear from the record whether any of these costs have been paid by the employer.  The claimant has settled her case with the employer.  It would be unfair to the Fund to assess all costs against the Fund when the employer in this case had clear liability as well. The claimant will be awarded costs from the Fund in the amount of one‑half of the costs claimed, or $131.00. 

ORDER

THEREFORE IT IS ORDERED:

That defendant, Second Injury Fund of Iowa, shall pay unto the claimant permanent partial disability  benefits for twelve point nine five (12.95) weeks, commencing after the expiration of six point two five (6.25) weeks from March 18, 2003, at the rate of one hundred ninety-four and 74/100 dollars ($194.74) per week

That defendant, Second Injury Fund of Iowa, shall pay accrued weekly benefits in a lump sum.

That defendant, Second Injury Fund of Iowa, shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30 from the date of this decision. 

That defendant, Second Injury Fund, of Iowa shall be given credit for benefits previously paid. 

Costs are taxed to Second Injury Fund of Iowa as set forth in this decision.

Signed and filed this _____18th____ day of March, 2005.

   ________________________







  JON E. HEITLAND
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  COMPENSATION COMMISSIONER
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