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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

GEORGE BURCKEL,
  :



  :                     File No. 5007899


Claimant,
  :



  :                 A R B I T R A T I O N

vs.

  :



  :                      D E C I S I O N

MAYTAG COMPANY,
  :



  :                 


Employer,
  :


Self-Insured,
  :                      


Defendant.
  :  Head Note Nos.:  1108; 1704; 1802; 1803

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, George Burckel, has brought against the self-insured employer, Maytag Company, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury sustained on June 1, 2001.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa, on August 31, 2004.  The record consists of the testimony of claimant and of Cris Burckel as well as of joint exhibits A through P. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was married, and entitled to four exemptions on the date of injury.  Gross weekly earnings were $788.00.  Resulting in a weekly rate of compensation of $499.18.

The issues remaining to be resolved are:

1. Whether a causal relationship exists between the injury and the claimed disability;

2. The extent of entitlement to permanent disability, if any;

3. Whether any disability is to be apportioned between a work-related condition and a condition personal to claimant; and

4. Whether defendant is entitled to credit and recovery of overpayment pursuant to section 85.34(4) and section 85.34(5), respectively.

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant's credibility is at issue in this matter.  Veracity is not claimant's forte.  For that reason, where discrepancies exist between claimant's testimony and other more objective documentary evidence, greater weight is given to the documentary evidence.

Claimant is a 42 year-old high-school graduate with some business and community college coursework.  He has worked for Maytag since August 1993.

Claimant experienced pain at work on June 1, 2001 when, in the course of his duties in the regional distribution center, he bend over and picked up a boxed cook top.  Claimant visited the employer’s health department later that day and reported that the incident had produced sudden pain in his right buttock radiating down his right leg.  (Exhibit H, page 85)

Claimant had pain on the following day that was so significant that an ambulance transported him to the Skiff Medical Center emergency room.  Claimant described severe right back pain near the buttocks with pain down his right leg to the calf.  He gave a history of having twisted while lifting about 30 pounds at work the previous day.  (Ex. E, p. 74)

A subsequent MRI revealed a right far lateral disc herniation at L5/S1.  On June 6, 2001, John G. Piper, M.D., a neurosurgeon, performed a microdissection and resection of the disc.  (Ex A, p. 1)

After surgery, claimant continued to complain of back and right foot pain.  Dr. Piper then referred claimant to Kenneth L. Pollack, M.D., for pain management consultation on August 29, 2001.  (Ex. C, pp. 58-61)  Dr Pollack diagnosed neuropathic right lower extremity pain that likely was due to epidural fibrosis.

On March 25, 2002, Dr. Piper opined that claimant had reached maximum medical improvement.  The doctor noted that claimant had well preserved strength and reflexes and had no motor or sensory deficits; he assigned claimant 12 percent whole person permanent impairment pursuant to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, DRE [lumbar] category III.  (Ex. A, p. 7)

Claimant has returned to full duty work at Maytag and was a utility person in the galaxy department at the time of hearing.

Maytag voluntarily paid claimant healing period benefits for 6.714 week and permanent partial disability benefits of $29,950.80, respectively.

On October 10, 2003, Thomas A. Carlstrom, M.D., evaluated claimant for complaints of right leg pain.  The doctor observed that a recent MRI had showed a small disc herniation at L4/5 on the left.  He felt this did not correlate with claimant’s symptoms and diagnosed claimant with myofascial pain.  (Ex. A, p. 16)

Dr. Carlstrom referred claimant to Thomas Hansen, M.D., for further efforts at pain management.  When claimant did not receive relief from transforaminal injections and medication, Dr. Hansen suggested that claimant undergo permanent STIM placement, which claimant has declined.  (Ex. A, pp. 25-27)

L. J. Twyner, M.D., has been claimant’s primary care doctor since at least May 1, 1995.  This doctor’s office notes disclose that claimant had treated for low back pain intermittently from June 12, 1995 onward.  On November 29, 2000, claimant had visited Dr. Twyner and complained of low to center back pain that was causing his legs to ache, which pain had begun after claimant had done heavy lifting the previous weekend.  (Ex. B, p. 34)  On May 31, 2001, claimant visited Dr. Twyner and gave a history of having had pain in the lower right buttock and down his right leg to the calf for the past two weeks.  (Ex. B, p. 35)  Dr. Twyner then had given claimant a prescription for Vicodin for a right hip strain.  (Ex. B, p. 35)

On June 1, 2001, claimant told Maytag’s medical department that he had right buttock and leg pain with a sudden onset subsequent to the lifting incident.  He reported work incident related right buttock and right leg pain to his calf to the Skiff emergency room on June 2, 2001.  On neither occasion did claimant advise the treatment providers that he had had identical symptoms for which his family doctor had prescribed a narcotic pain reliever on May 31, 2001.  This fact makes claimant’s attribution of his symptoms and his lumbar disc herniation to the work incident on June 1, 2001 questionable. 

Claimant had not advised his post June 1, 2001 medical providers of his May 31, 2001 symptoms.  In fact, he had denied expressly that he had had any back problems before the June 1, 2001 work incident.

Claimant sought an examination with Robert Jones, M.D., a neurosurgeon whose practice now apparently is limited to performing independent medical evaluations.  Claimant gave Dr. Jones a history of having never experience back problems before June 1, 2001.

Dr. Jones opined that claimant had 23 percent impairment under the Guides.  Dr. Piper questioned Dr. Jones’ methodology for achieving this rating.  That questioning is well founded as Dr. Jones ignored evaluation protocols the Guides advise.  (Ex. D, p. 67; Ex. A, pp. 11-12)

Dr. Jones restricted claimant to 50 pounds occasional lifting and 25 pounds frequent lifting, both to be done without twisting.  Dr. Jones also advised that claimant avoid excessive bending, lifting, twisting, shoving and pulling and drive only short distances.  (Ex. D, p. 67)

Dr. Jones opined that claimant’s need for surgery, his impairment, and his need for restrictions all resulted from the June 1, 2001 incident.  (Ex. D, p. 67)  After being advised that claimant had had preexisting back symptoms, Dr. Jones opined that the work incident materially and severely aggravated claimant’s preexisting back condition.  (Ex. D, p. 70)

Defendant only became aware of claimant’s preexisting back problems, including his May 31, 2001 medical treatment, after this claim entered litigation.  Defendant then asked claimant’s treating physicians to review claimant’s past medical records and further opine as to whether claimant’s condition related to the June 1, 2001 work incident.  Doctors Piper, Pollack and Hansen all stated that when claimant’s condition for which he had sought care on May 31, 2001 was also considered, it was not possible to state that it was probable that claimant’s need for surgery and his disabling back condition relate to the June 1, 2001 work incident.  (Ex. A, p. 11 & p. 30; Ex. C, pp. 64‑65)  Dr. Twyner has both stated that he cannot relate the condition to the work incident and that claimant did aggravate his back condition in the June 1, 2001 work incident.  (Ex. B, p. 51 & p. 55)

The opinions of claimant’s treating specialists, that is, Doctors Piper, Pollack and Hansen, are given the greatest weight.  These opinions are most consistent with claimant’s having had identical symptoms on May 31, 2001 as those he reported to Maytag medical on June 1, 2001 and to the Skiff emergency department on June 2, 2001.  Indeed, the only discernable change from claimant’s medical treatment notes for those three days is in the history that claimant gave his treatment providers.  It is not credible that claimant had a sudden onset of symptoms as a result of a lifting incident on June 1, 2001 when claimant‘s family physician had prescribed a narcotic pain reliever for those symptoms on May 31, 2001.

This record does not support a finding that either claimant’s period of temporary total disability or any permanent disability that claimant has sustained on account of his back condition relates to the June 1, 2001 work incident.

Defendant acted in good faith in its dealings with claimant.  It accepted claimant’s word with he reported sudden onset of back pain and related symptoms as a result of a lifting incident at work.  It provided medical care and treatment and paid both temporary and permanent benefits to claimant.  Claimant clearly did not act in good faith in his dealing with his employer.  Defendant has paid claimant benefits in excess of any required or owed under the Workers’ Compensation Act.  Defendant’s recovery of the overpayment by way of a credit as section 85.34(5) provides is warranted.

CONCLUSIONS OF LAW

First considered is whether claimant has shown that his claimed temporary and permanent disability relate to his June 1, 2001 lifting incident at work. 

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

It is concluded that claimant has not shown that his low back condition and any disability related to that condition resulted from his June 1, 2001 lifting incident. 

Defendant seeks to recovery temporary and permanent benefits that it has paid claimant as a result of the June 1, 2001 work incident. 

The employer is entitled to a credit for any weekly benefits it pays an employee that are in excess of the benefits the employer owes the employee under the Workers’ Compensation Act.  The credit is available for eight years after the date on which the fact of overpayment is established and is applicable to any employer liability to the employee for future permanent partial disability benefits.  Iowa Code section 85.34(5).

It is concluded that defendant has established it is entitled to a credit pursuant to Iowa Code section 85.34(5) for a total of 66.714 weeks of benefits it overpaid claimant.

ORDER

THEREFORE, IT IS ORDERED:

That claimant take nothing further from this proceeding. 

That defendant receive a credit pursuant to section 85.34(5) for a total of 66.714 weeks of benefits it overpaid claimant.

That claimant pay the costs of this proceeding as the applicable rule and statutes provide. 

Signed and filed this __30th___ day of September, 2004.

____________________________






    HELENJEAN M. WALLESER
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                     COMPENSATION COMMISSIONER
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