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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PAUL HEDLUND,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5032543
EATON CORP.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

OLD REPUBLIC INSURANCE
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Paul Hedlund, has filed a petition in arbitration and seeks workers’ compensation benefits from Eaton Corp., employer, and Old Republic Insurance, insurer, defendants.
This matter was heard by Deputy Workers’ Compensation Commissioner, Michelle A. McGovern, on May 23, 2011, at Council Bluffs, Iowa.  The record consists of claimant’s exhibits 1 through 11; defendants’ exhibits A through M, as well as the testimony of the claimant, Chris Bradfield.  The parties submitted briefs which were filed on June 16, 2011, simultaneously.  

On January 5, 2012, the workers’ compensation commissioner ordered that the authority for issuing a proposed decision in this matter be assigned to this deputy workers’ compensation commissioner due to a potential conflict of interest that may exist between Deputy McGovern and the law firm of the claimant’s counsel.  The commissioner further ordered that within ten days a transcript of the hearing be filed by the defendant employer.  

ISSUES

The parties submitted the following issues for determination:
Whether the work injury of January 11, 2007, was the cause of any permanent disability; 

Whether the claimant is entitled to healing period of temporary total disability for the period from October 22, 2007, through December 18, 2007; and

The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).

FINDINGS OF FACT
The undersigned having considered the testimony and evidence in the record finds:
The claimant at the time of the hearing was 57 years old.  He is a high school graduate and has 1 year of college with a degree in welding.  The claimant served in the United States Air Force from 1972 to 1975 and was honorably discharged at the rank of Sergeant.  After leaving the military the claimant worked as a residential treatment worker for 2 years before going to college to earn that welding degree.  After college the claimant worked as a welder for various employers and operated his own tree trimming business.  He also taught on a part-time basis at Iowa Western Community College teaching welding and blueprint reading.  This was a part-time job for the claimant from 1985 until 1995 when he became full-time.  He remained in that position until 2002 at which time he was laid off.  From 2002 to 2004 he operated his tree trimming business and performed various part-time welding jobs.  He became employed with Eaton Corp. in 2004 as a full-time machinist.  Prior to becoming employed with Eaton Corp. the claimant had no history of left shoulder or cervical spine problems and had made no other workers’ compensation claims or personal injury claims.  The job of a machinist was repetitive and physically demanding and required the claimant to perform changeovers on various machines and repetitively lift countershafts and splitter gears.  
On January 11, 2007, the claimant sustained an injury while adjusting a machine.  After the claimant sustained this injury he was sent to Michael Morrison, M.D., an orthopedic surgeon.  Dr. Morrison saw the claimant on January 16, 2007, and at that time diagnosed degenerative cervical disk disease C5-6 with right shoulder blade and right arm radiculopathy and rotator cuff tear of the left shoulder with abduction weakness.  Dr. Morrison ordered the claimant to have an MRI which revealed a full thickness tear of the claimant’s rotator cuff and some changes involving the AC joint.  Dr. Morrison recommended the claimant have surgery to repair the rotator cuff and 
recommended that the claimant have an MRI of the cervical spine.  The cervical MRI identified a herniated disk at C5-6 level.  The claimant did not immediately undergo the left shoulder surgery because at the time his wife was ill and subsequently passed away 2 months later.  
The shoulder surgery was performed on June 27, 2007.  The surgery was authorized by the employer and the medical bills and temporary total disability benefits were also authorized and paid by the defendant.  Dr. Morrison opined that the claimant had sustained a 10 percent permanent impairment to his left upper extremity and restricted the claimant to no repetitive use of the left arm and no reaching, lifting, or carrying at shoulder level overhead.  Defendants subsequently paid the claimant 30 weeks of permanent partial disability for the left shoulder injury.  

However, defendant disputes whether the herniated disk in the neck was causally related to the January 11, 2007, work injury.  

Dr. Morrison performed a cervical discectomy and fusion at the C5 C6 level on October 22, 2007.  

On September 23, 2010, Dr. Morrison opined:

In 2007, there was no mention to me, nor do my records document, any injury to his neck while at work.  Also, his claim was not filed under workmen’s comp but general insurance.  Therefore, I have no knowledge of any work injury that I would attribute his cervical discectomy and fusion to dating back to 2007.
(Exhibit 1, page 51)

On December 16, 2010, Dr. Morrison indicated that the claimant should avoid lifting greater than 20 pounds on a frequent or continuous basis from ground level to waist level with respect to his neck condition.
Dr. Morrison’s history taken on January 16, 2007, is as follows:

HISTORY:  Fifty-three-year-old white male comes to the clinic.  He works as a machinist at Eatons.  He states that he has been bothered by two problems, the first consists of neck pain with radiation into his right shoulder blade and right arm and left shoulder weakness.  He has had symptoms for a year.  He states that he sought no medical treatment to date but has developed increasing weakness to use his left shoulder, and neck pain going into his right shoulder blade and right arm.  He comes to clinic for our evaluation.

(Ex. 1, p. 2)

The claimant at the time of the injury had hooked a part with a lever and it jerked him out of the machine and off of his feet.  At the time this occurred the claimant was standing and leaning into the machine.  The claimant had an onset of pain in his neck and left shoulder at the time this occurred.  
The claimant was evaluated by Rick E. Jensen, M.D., Ph.D., a neurosurgeon on September 21, 2007, and again on February 21, 2011.  With respect to causation of the claimant’s neck condition Dr. Jensen opines:

Suffice that within a reasonable degree of medical certainty, there appears to be a direct relationship of Paul’s current symptom complex and cervical spinal pathology, in relationship to his work-related injury.  This is in the form of significant axial stress/strain within the cervical spine (with subsequent discogenic disease and injury thereof).  Post fusion decompensation of the C6-7 cervical segment could be considered the etiology of the patient’s current symptom complex (in opinion).  This can be better elucidated with MRI imaging, however.  Paul is to discuss his condition/status with his personal attorney and contact me if he wishes to pursue additional evaluation per MRI imaging.
(Ex. 6, p. 9)

On September 24, 2010, the claimant saw Charles Taylon, M.D., for an independent medical evaluation at claimant’s attorneys’ request.  Dr. Taylon opines with respect to causation:
I reviewed multiple medical records.  The most pertinent record is dated January 16, 2007.  This date is approximately five days after the work related event.  In that letter, Dr. Morrison states that Mr. Hedlund is suffering from neck problems radiating into the right upper extremity.  He is also complaining of problems with his left shoulder.  It should be noted that Mr. Hedlund denies any previous history of the similar problems.  It should also be noted that in Dr. Morrison’s history, he does not discuss a particular event and states that the patient has had symptoms for a year.

(Ex. 7, p. 5) 

On December 8, 2010, Dr. Taylon opined specifically that the cervical spine surgery performed by Dr. Morrison on October 22, 2007, was causally related to the work injury of January 11, 2007.  Further he opined that the claimant had a 15 percent permanent impairment to the body as a whole as a result of the cervical spine surgery based upon the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition.  Finally, he proposes restrictions of 35 pounds of lifting and no repetitive bending or twisting.  
On December 10, 2009, the claimant was informed by letter from his employer that his employment would be terminated effective December 17, 2009, but could continue his benefit relationship as long as he was eligible for long-term total disability.  
The reason for the termination was that the employer could no longer extend the claimant’s absence to accommodate his work restrictions recommended by his physician.  

It is found that the claimant sustained an injury to his left shoulder and to his neck on January 11, 2007, while performing his work duties at Eaton Corp.  

The claimant enjoys hunting and did some crossbow hunting in 2009 for deer.  He has a license for turkey hunting but did not go turkey hunting in 2011.  The claimant does perform some mowing and does do some work in the garden.

CONCLUSIONS OF LAW

The first issue in this case is whether the work injury of January 11, 2007, was the cause of any permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Although not listed specifically as an issue on the hearing report it is apparent that the fighting issue in this case is whether the claimant also sustained an injury to his neck that arose out of and in the course of his employment on January 11, 2007.  Dr. Morrison’s statement reflecting on the issue of causation is rejected because it is not consistent with his own record of January 16, 2007.  The greater weight of evidence in this case establishes that the claimant sustained injuries to both his neck and to his left shoulder on January 11, 2007.  The medical record establishes that both of these injuries have resulted in permanent restrictions and permanent functional impairment.  Therefore, the claimant has established that he sustained permanent disability as a result of his work injury.

The next issue in this case is whether the claimant is entitled to healing period benefits for the period from October 22, 2007 through December 18, 2007.  

Under the Iowa Workers' Compensation Act, permanent partial disability is compensated either for a loss or loss of use of a scheduled member under Iowa Code section 85.34(2)(a)-(t) or for loss of earning capacity under section 85.34(2)(u).  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa  1994).

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The evidence shows that the claimant was restricted from working as a result of the surgery for his neck which has already been found to be causally related to the work injury.  The claimant is entitled to healing period benefits for the period from October 22, 2007 through December 18, 2007.  
The next issue is the extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u). 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has sustained significant work restrictions and permanent impairment as a result of his left shoulder and neck surgery.  He was terminated from his employment with the Eaton Corp. and has not worked since.  The record indicates that he is receiving Social Security benefits.  The claimant has some education and experience that might allow him to enter the work force in a less physically demanding position.  Considering these and all factors of industrial disability it is concluded that the claimant has sustained a 60 percent industrial disability entitling him to 300 weeks of permanent partial disability benefits.  These benefits shall commence December 19, 2007.

ORDER


THEREFORE, IT IS ORDERED:


Defendants shall pay claimant eight point two eight six (8.286) weeks of healing period benefits at the weekly rate of four hundred ninety-four and 37/100 dollars ($494.37) for the period from October 22, 2007 through December 18, 2007. 


Defendants shall pay claimant three hundred (300) weeks of permanent partial disability benefits commencing December 19, 2007 at the weekly rate of four hundred ninety-four and 37/100 dollars ($494.37).


Accrued benefits shall be paid in a lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by this agency.


Defendants shall receive credit as stipulated by the parties for thirty-six point seven one four (36.714) weeks of compensation paid in the total amount of seventeen thousand two hundred forty-six and 17/100 dollars ($17,246.17).   Defendants shall receive credit pursuant to Iowa Code section 85.38(2) as stipulated by the parties in the amount of twenty-six thousand seven hundred thirty-seven and 62/100 dollars ($26,737.62).


Costs of this action in the amount of eight hundred fifty-two and 50/100 dollars ($852.50) are taxed to the defendants pursuant to rule 876 IAC 4.33.

Signed and filed this ___25th________ day of January, 2012.
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Copies to:

Jacob J. Peters

Attorney at Law

PO Box 1078

Council Bluffs, IA  51502-1078

jakep@peterslawfirm.com
Sara A. Lamme

Attorney at Law

10330 Regency Parkway Drive

Omaha, NE  68114

slamme@eslaw.com
RRP/dll

      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER
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