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 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

RANDY FUNK,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File Nos. 1184786; 1194429

BACHMAN TOOL & DIE COMPANY,
  :



  :           ARBITRATION DECISION


Employer,
  :



  :

and

  :



  :

MILWAUKEE MUTUAL 
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Claimant, Randy Funk, has filed a petition in arbitration and seeks workers' compensation benefits from Bachman Tool & Die Company, defendant employer, and Milwaukee Mutual Insurance Company, defendant insurance carrier.  The case was heard before deputy workers' compensation commissioner, Dévon M. Lewis, on December 6, 2000, in Waterloo, Iowa.  The evidence in this case consists of claimant's exhibits 1-8, defendants’ exhibits A-L (defendants’ exhibits A and B are duplicative of claimant's exhibits), and the testimony of claimant, Leon Bachman, Dennis Eschen, and Debbie Moeller.  The case was considered fully submitted at the close of hearing.

Claimant offered exhibit 37, a vocational rehabilitation consultant’s report of a meeting with claimant on April 9, 1999, and the resulting written report dated October 2, 2000.  That report is excluded as an exhibit because its late submission would prejudice defendants.

ISSUES

The parties presented the following issues for resolution:

In file number 1184786:

1. Whether the claimant sustained an injury on July 22, 1997, which arose out of and in the course of employment.

2. Whether the alleged injury is the cause of permanent disability.

3. The extent of claimant's entitlement to permanent partial disability benefits, if any.

4. Claimant's entitlement to payment of medical expenses, including whether the treatment was reasonable and necessary, whether the expenses are causally connected to the work injury, whether the expenses are causally connected to the medical condition upon which the claim of injury is based, and whether the requested expenses were authorized by defendants.

In file number 1194429 the issues are:

1. Whether the injury claimant sustained on March 3, 1997, is a cause of permanent disability.

2. Claimant's entitlement to permanent partial disability benefits, if any.

3. Claimant's entitlement to payment of medical expenses, including whether the treatment was reasonable and necessary, whether the expenses are causally connected to the work injury, whether the expenses are causally connected to the medical condition upon which the claim of injury is based, and whether the requested expenses were authorized by defendants.

4. Claimant's entitlement to payment for independent medical examination pursuant to Iowa Code section 85.39.

FINDINGS OF FACT

The undersigned, having heard and considered all the evidence received at the hearing, makes the following findings of fact:

Claimant, age 43 at hearing, received his high school diploma in 1975 and attended Hawkeye Tech for approximately eight months focusing on areas of welding and small business.  Claimant received a certificate for on-the-job welding training of 570 hours.  He also received a certificate for 90 hours of training in the small business machine area.  Claimant worked after high school in a prefabricated house factory hanging sheetrock.  He worked for two construction firms as a concrete finisher and also performed miscellaneous welding projects.  He worked in self-employment on and off for approximately two years and worked one winter welding for a subcontractor at IBP.  Claimant began working for defendant employer in September 1994, where he began working on the lathe and horizontal mill.  After approximately three months, claimant began operating two machines at once.  His job duties required him to lift individual parts from steel baskets weighing generally between 5 and 60 pounds, placing them on the machine to be processed, removing them from the machine, and inspecting and spraying parts on occasion.  He started at $6.50 per hour and was earning $9.25 per hour when he was terminated from his employment due to absenteeism in January 1996.  He was rehired on November 25, 1996, at the rate of $7.00 and was earning $9.25 per hour by the end of March 1997.

On March 3, 1997, claimant arrived early for his shift and was asked to unload a semi.  Claimant jumped from the back of the semi to the ground, twisted his leg, and went down on his knee.  He reported the injury to Dave Strong, who helped him to the shop, where they encountered Leon Bachman, President.  Claimant was transported to the emergency room at People’s Memorial Hospital in Independence, Iowa at 3:45 p.m.  X-rays were negative and the knee was immobilized with a brace from the hip to the ankle, worn outside clothing.  Richard Myers, M.D., diagnosed claimant with a strain of the right knee.  (Claimant's Exhibit 1, Page 1)  No additional medical treatment for the knee was recorded until May 21, 1997, when claimant reported to Dr. Myers complaining of pain and swelling in the right knee with a clicking sensation that Dr. Myers suspected as an injury to the meniscus.  Dr. Myers aspirated fluid from the knee and advised claimant to wait for two to three weeks and call for an orthopedic referral if the aspiration did not provide satisfactory relief.  (Cl. Ex. 1, p. 2)  In April 1997, claimant had begun moonlighting performing concrete work on an independent contractor basis for defendant employer involving a 13’ x 30’ x 4’ deep machine pad and a driveway approach.  This required him to take the old concrete out, haul away the broken pieces, dig the hole deeper, and pour and finish the concrete, which involved work on his knees.  Claimant also poured a portion of a driveway for his supervisor, Dennis Eschen, production manager.

Claimant returned to work on March 4, wearing the knee brace on the outside of his clothing for approximately one week.  He performed his regular duties but did not work overtime.  After that, claimant began wearing a smaller knee brace under his clothing for wrapping his knee himself with an ace bandage.  Claimant's supervisor was aware that he was going to have his knee drained in May, but was unaware that claimant attributed that condition to his work injury in March.  The company physician, Dr. Myers, was also the claimant's family physician.  Mr. Bachman denies knowledge of any continuing knee problems or complaints requiring medical care after March 3, 1997, but had several conversations with claimant regarding the condition of his knee wherein no complaints were made.  Mr. Bachman also observed claimant performing concrete work on his knees.

On July 22, 1997, claimant gave his notice of his intention to resign his employment on August 15, 1997.  Sometime during this same shift, claimant was lifting bars weighing approximately 95 pounds and injured his back.  He advised his supervisor of the injury, noting severe pain, and went home early rather than working the usual 10 to 12 hour shift.  Claimant was not examined by a physician until July 24, 1997.  He was examined briefly by a Dr. McKernan, a partner of Dr. Myers, and issued a no lifting restriction for two days.  (Cl. Ex. 1, p. 3)  The medical record is unclear as to whether or not that limitation was for the two days following the injury or the two days following the doctor visit.  In either case, the claimant did not return to work on July 24, and the employer advised him by letter (Def. Ex. F, p. 23) that unless he returned to work by Monday, July 28 or have an excuse from Dr. Myers, that his employment would be terminated.  Claimant did not do so and his employment was terminated effective July 28, 1997.

Claimant has had prior medical treatment for his low back pain dating back to September 12, 1992.  The evidence does not indicate anything other than a full recovery.  (Def. Ex. E, p. 18)  Yet, claimant answered in interrogatory number 11, at defendants’ exhibit G, page 32, that he had not been examined or treated for any back or neck problems at any time during his lifetime.  See also defendants’ exhibit D, page 14, wherein claimant was treated Clark Willoughby, D.C., for an injury to his neck due to an automobile accident on January 30, 1999.  

Claimant did report history of injury in his back on July 24, 1997, when examined by Dr. Myers.  (Cl. Ex. 1, p. 3)  Later, Dr. Myers noted right knee pain and ultimately referred claimant to Jitu D. Kothari, M.D., on January 19, 1998.  (Cl. Ex. 1, p. 4)  Dr. Kothari diagnosed an anterior cruciate tear to the right knee with a probable medial and/or lateral meniscus right tear to the right knee.  Dr. Kothari suggested  arthroscopic examination under anesthetic with surgical repair at the same time if appropriate.  Approval for surgery was not obtained.  (Jt. Ex. 2, pp. 5-6)  Ray F. Miller, M.D., evaluated claimant at the request of defendant insurance carrier on January 27, 1998, regarding the low back injury.  Dr. Miller recommended an MRI of the lumbosacral spine and physical therapy.  (Jt. Ex. 3, pp. 7-9)  The MRI revealed a small central disc bulge at L4-5 and L5-S1 without indication of nerve root impingement.  (Jt. Ex. 3, p. 10)  Dr. Miller also examined claimant's right knee on June 23, 1998, and noted mild laxity of the medial collateral ligament and significant laxity of the anterior cruciate ligament with a probable tear of the medial meniscus.  Dr. Miller recommended a course of rehabilitation for his back and an MRI for the knee.  (Jt. Ex. 3, pp. 11-12) 

Claimant requested an independent medical evaluation from R.F. Neiman, M.D., on June 16, 1999.  That report noted that Dr. Kothari and Dr. Miller recommended testing and treatment that was not preformed.  Dr. Neiman also noted problems with the knee and back and recommended an MRI scan to the right knee with probable surgery.  (Jt. Ex. 4, pp. 13-14)

An independent medical evaluation requested by defendants with Michael Cullen, M.D., neurologist, was conducted on August 24, 1999.  Dr. Cullen also found structural abnormalities with the ligaments and meniscus of the right knee and a modest reduction in flexion of the lumbar spine and noted that the history provided does connect the relationship of the conditions to the work incidents.  (Jt. Ex. 5, pp. 15-18)  

Claimant also underwent an independent medical evaluation upon request of defendants on July 10, 2000, with Kenneth McMains, M.D.  Dr. McMains found at least an aggravation of an arthritic condition to the right knee and opined that the tears to the lateral and medial meniscus could have occurred at the time of injury on March 3, 1997.  Because of conflicting records regarding the back condition beginning July 22, 1997, and subsequent work activities while claimant was bending and kneeling, Dr. McMains found that claimant had reached maximum medical improvement in October 1997 with no permanent impairment.  Dr. McMains reviewed the functional capacity evaluation conducted by Allen Work Rehabilitation Center and noted claimant's self-limiting behavior during testing that was not consistent with demonstrated ability without outside work activities with respect to the low back condition.  Dr. McMains did definitely identify an ACL injury with possible meniscal problems and recommended surgical correction, but noted claimant had been at maximum medical improvement for some time, as the condition had stabilized.  (Cl. Ex. 6, pp. 19-24)  On July 10, 2000, Dr. McMains found that claimant had reached maximum medical improvement for the right knee on March 3, 1998, and assigned a 20 percent functional impairment rating to the right leg with 60 percent of that being attributed to the work injury and 40 percent due a preexisting condition with a net 12 percent impairment to the right leg.  (Jt. Ex. 6, p. 25)

After reviewing the MRI scan of claimant's back, Dr. Neiman wrote in his August 16, 1999 report that claimant had a 10 percent permanent impairment of the whole person based upon an injury without surgery, pain, and limited flexion and extension with degenerative changes.  Dr. Neiman believed claimant should restrict excessive flexion/extension, lateral flexion and rotation, and prolonged sitting and standing.  He would allow claimant to lift 10 to 15 pounds repetitively and a maximum of 35 pounds occasionally.  Dr. Neiman attributed the injury to claimant's employment on July 22, 1997, and did not specifically address the knee condition other than to suggest an MRI scan and possible surgical correction.  (Cl. Ex. 8, pp. 36-37)  

Prior to July 22, 1997, claimant completed at least five independent concrete jobs and at some point in 1997 performed a painting job on an independent basis.  After July 1997, claimant helped roof a house and assisted in rewiring a house in January or February 1998 and partially completed a concrete job in August 1998 for Debbie Moeller, who testified at hearing and took the photographs depicted in defendants’ exhibit H, which show claimant bending and kneeling.  Claimant worked for approximately four days before being terminated from the job by Ms. Moeller because claimant was drinking while on her property.  Dr. Willoughby also made notations on February 24, 1999, that claimant was doing light paneling work and on March 10, 1999, that claimant had continued general activities and exercise.  (Def. Ex. D, p. 16)  On an application for employment with Larson Construction Company, where claimant began working May 26, 2000, he indicated that he did not have any medical disability which would limit his ability to perform the job of cement finisher.  Claimant ultimately worked for Larson Construction through December 1, 2000.  (Def. Ex. I)  On April 18, 1998, claimant applied for work at Triangle Plastics and indicated that he was physically able to perform the duties of the job for which he was applying, but quit within approximately two weeks, stating that he had taken another job with more pay.  (Def. Ex. J)  However, at hearing claimant insisted he had quit because his knee had become swollen and he could not stand during the entire shift.  Claimant requested that he be rehired by defendant employer on or about March 20, 1998, and represented that he could perform the job as machinist to which he had been previously assigned.  (Def. Ex. F, p. 25; Def. Ex. K, p. 85)  The claimant is found to be substantially lacking in credibility.

Claimant has submitted medical bills in claimant’s exhibit 7 for Drs. Miller, Kothari, Myers, and Neiman, as well as a Kim Roscoe, physician’s assistant with Medical Associates of Independence, and an additional report charge from Dr. Neiman.  (Cl. Ex. 8, p. 37)  

REASONING AND CONCLUSIONS OF LAW

The first issue for determination with respect to file number 1184786 is whether the claimant sustained an injury on July 22, 1997, that arose out of and in the course of his employment.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).


The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

While the timing of claimant's resignation and injury is somewhat suspect, claimant had tendered his resignation before the injury was reported and did seek medical attention citing the causation of the injury in his medical history within two days.  Accordingly, claimant has established that he did sustain an injury arising out of and in the course of his employment on July 22, 1997.  

The next issue for file number 1184786 is whether there is a causal relationship between claimant's work-related injury and a permanent disability.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Although Dr. Neiman found permanent impairment and issued permanent work restrictions for claimant due to the back condition, his work in concrete jobs requiring frequent bending between the date of injury and Dr. Neiman’s report bolster Dr. McMains’ and Dr. Cullen’s opinions that claimant's subjective complaints were not supported by objective medical evidence.  Dr. McMains’ opinion will be accepted over that of Dr. Neiman.  Whereas Dr. McMains determined that the injury to claimant's back was a temporary aggravation of a preexisting condition that had resolved by October 1997, claimant has not established permanent disability related to the July 22, 1997 injury in file number 1184786 and takes nothing further.  It is noted here that the parties stipulated that temporary total disability benefit entitlement was no longer in dispute, thus, the issue is not addressed.

The final issue with respect to file number 1184786 is whether claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).  Claimant has the burden of proving that the fees charged for such services are reasonable.  Anderson v. High Rise Constr. Specialists, Inc., File No. 850096 (App. 1990).

Claimant has established that he has sustained a work-related injury, albeit temporary in nature.  Claimant is entitled to medical benefits to treat the same with the exception of those expenses related to treatment by Clark Willoughby, D.C., as Dr. Willoughby was not authorized by defendants, nor did an authorized treating physician refer claimant to Dr. Willoughby.

The final issue for determination is whether claimant is entitled to payment for the independent medical evaluation of Dr. Neiman pursuant to Iowa Code section 85.39.

Iowa Code section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee's attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).

Inasmuch as Dr. McMains and Dr. Cullen both indicated claimant had no permanent disability related to his back, claimant is entitled to payment for Dr. Neiman’s independent medical evaluation.  

The first issue to be determined with respect to file number 1194429 is whether the stipulated injury of March 3, 1997, to the right knee was the cause of any permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Defendants’ own evaluating physician McMains, whose opinion and report were found to be credible as set out above, did find that claimant has suffered permanent disability to his right leg as a result of the March 3, 1997 work-related injury.  Accordingly, claimant has established that the disability is permanent in nature. 

The next issue is the extent of claimant's entitlement to permanent partial disability benefits.

The right of an employee to receive compensation for injuries sustained is statutory. The statute conferring this right can also fix the amount of compensation payable for different specific injuries.  The employee is not entitled to compensation except as the statute provides.  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Compensation for permanent partial disability begins at termination of the healing period.  Iowa Code section 85.34(2).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983); Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 95 (1960).

The parties have stipulated that the injury involves disability to a scheduled member pursuant to Iowa Code section 85.34(2)(o), which provides for payment of permanent partial disability benefits of 220 weeks for the equivalent of a 100 percent loss to the leg.  Dr. McMains’ credible opinion had indicated that claimant had a 20 percent permanent impairment to the right leg but that 40 percent, or the net equivalent of 8 percent was related to a preexisting condition, while 60 percent, or a net 12 percent was attributable to the injury.  Dr. McMains’ impairment rating with respect to the right leg of 12 percent is accepted as credible.  Accordingly, claimant is entitled to 26.4 weeks of permanent partial disability benefits for file number 1194429.

The next issue to be determined is whether claimant is entitled to medical benefits pursuant to Iowa Code section 85.27.  Dr. Myers was the authorized treating physician for claimant's knee injury and made referrals to Drs. Kothari, Miller, and Cullen.  Defendants appear to argue that authorization was not given inasmuch as claimant did not specifically request from defendants additional medical treatment after March 3, 1997.  However, authorization for Dr. Myers to treat claimant's condition was not withdrawn or changed.  Claimant has established that he did sustain a work-related injury with resulting permanent disability.  Claimant is entitled to medical benefits to treat the same, including any additional treatment recommended by Dr. Myers or any physician to whom claimant was referred by Dr. Myers.  Clark Willoughby, D.C., was not authorized as set out previously in this decision and any medical expenses with respect to his treatment need not be paid by defendants.

ORDER 

THEREFORE, IT IS ORDERED:

With respect to file number 1184786:

That defendants pay the medical expenses as outlined in this decision and pursuant to Iowa Code section 85.27.

That defendants pay the cost of the independent medical evaluation pursuant to Iowa Code section 85.39, including the cost of Dr. Neiman’s supplemental report at claimant's exhibit eight (8), page thirty-seven (37).

That claimant take nothing further from file number 1184786 for temporary or permanent benefits.

That defendants pay the costs of this action pursuant to rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

That defendants file claim activity reports as required by the agency as set forth in rule 876 IAC 3.1.

For file number 1194429 it is ordered:

That defendants pay claimant twenty-six point four (26.4) weeks of permanent partial disability benefits at the rate of two hundred seventy-seven and 86/100 dollars ($277.86) based upon stipulated factors of four hundred twenty-seven and 50/100 dollars ($427.50) gross weekly earnings and a married status with two (2) exemptions commencing July 22, 1997.

That defendants pay the medical expenses as outlined in this decision and pursuant to Iowa Code section 85.27.

That defendants pay interest on the unpaid weekly benefits as provided by Iowa Code section 85.30.

That defendants pay the costs of this action pursuant to rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

That defendants file claim activity reports as required by the agency as set forth in rule 876 IAC 3.1.

Signed and filed this ___________ day of March, 2001.

   __________________________________







   DÉVON M. LEWIS 







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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