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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

BARBARA ANDERSON,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 1281891

FARMLAND TRANSPORTATION,
  :



  :       A R B I T R A T I O N 


Employer,
  :



  :            D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE, CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Barbara Anderson, the claimant, seeks workers’ compensation benefits from defendants, Farmland Industries, Inc., the alleged employer, and its insurer, Liberty Mutual Insurance Company.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard the claim on March 11, 2002.  The oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  

In this decision, I will refer to the claimant by her first name and to the defendant employer as Farmland.

The parties agreed to the following matters in a written hearing report submitted at hearing:

1.  On March 6, 2000, claimant received an injury arising out of and in the course of employment with Farmland.

2.  Claimant is not seeking additional healing period benefits. 

3.  The injury is a cause of permanent industrial disability.

4.  At the time of the injury, claimant's gross rate of weekly compensation was $851.08.  Also, at that time, she was single and entitled to 1 exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $478.10 according to the workers’ compensation commissioner’s published rate booklet for this injury.

5.  Medical benefits are not in dispute. 

During the hearing the parties stipulated as follows:

1.  The work injury is a cause of a right shoulder injury resulting in a 25 percent permanent partial impairment to the body as a whole.

2.  The work injury is also a cause of a left lower extremity condition which has not achieved maximum medical improvement.  Whether or not this condition results in permanency is disputed but cannot be resolved at this time.

3.  The first permanency rating of impairment occurred on November 21, 2001.

ISSUES

The only issues submitted by the parties for determination in this proceeding is the extent of claimant's entitlement to permanent industrial disability benefits as a result of the right shoulder condition and when those benefits shall begin.

FINDINGS OF FACT

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References to pages of an exhibit will be made by placing the page number after the particular exhibit number or letter followed by a dash.

A credibility finding is unnecessary in this decision, the facts are largely not in dispute including what Barbara states are her current physical abilities.

Barbara has worked for Farmland as a truck driver since December 2, 1996.  On November 13, 2000, National Carriers, a division of Farmland, assumed control of Farmland’s trucking operations.  At that time, Barbara became an employee of National Carriers.  Barbara returned to work following the March 6, 2000, injury as a driver for National Carriers on December 3, 2000.  Barbara continues in this trucking employment at the present time except that she has moved from short hauls to over-the-road, long distance hauling.  Barbara is currently not driving because of another work injury to her hip unrelated to the injuries involved in this claim.

The stipulated injury March 6, 2000, occurred when she fell down a flight of stairs suffering multiple contusions and injuring primarily her right shoulder, and left ankle.  (Exhibits 1 & 2)  She also complained of other problems at the time but those eventually resolved.  At the time of this injury, Barbara was on limited non-driving duty due to a left hand problem resulting in a surgical release of the A1 pulley to the left long, ring, and small fingers in November 1999.   

The initial shoulder problems was at first viewed by physicians to be only a strain but upon added complaints and further evaluation the primary treating physicians, Michael Stenberg, M.D., and Charles Morrow, M.D., diagnosed a non-displaced fracture of the right humerus.  Although impingement syndrome and rotator cuff pathology was ruled out.  Barbara did not fully recover from the shoulder injury and is left with limited internal rotation and internal rotation of the right arm and cannot get her right arm behind her back.  (Ex. 1-27)  Barbara also has residual pain problems in the neck and shoulder.  This is the source of her impairment rating issued by Dr. Stenberg.  (Ex. 2-10)  A functional capacity evaluation of her shoulder was performed in August 2001.  (Ex. 2-12-16)  The evaluator felt that the test was valid and was surprised that she was continuing her truck driving employment because he found her limited to light/medium work with an average weight restriction for lift, carry, push, and pull to no more than 40 pounds, using mostly her left arm.  He found her unable to lift above her waist with the right arm.  The evaluator recommended that Barbara stay within these restrictions to avoid further injury.  

The ankle/foot problems consist of persistent Achilles tendonitis for which she is still receiving treatment today by J. A. Mazzanti, D.P.M.  

In November 2000, she was given a permanency rating of two percent to her whole person as a result of the prior left wrist problems.  (Ex. 1-25)  Barbara stated without contradiction that this injury is work related.  The record fails to show that this prior injury resulted in any permanent activity restrictions.

Barbara states that moving from short haul or long haul has been to her advantage because she is unable to perform short haul driving due to the required loading and unloading of cargo given her limitations.  However, she admits that she occasionally ignores the FCE recommendations to perform her driving duties.  It is then not surprising that she suffered a flare-up of her shoulder problems in the spring of 2001, resulting in a few weeks off work.  She states that she is usually not required to load or unload her truck as a long haul driver.  She admits that “lumpers” (persons available for hire to unload trucks) are available to unload trucks.  However, she stated that there was a limit on what National Carriers will pay for lumpers.  Her supervisor testified that Barbara is not correct.  He said that there is no limit on what they will reimburse drivers for lumpers so long as the driver submits a receipt.

Barbara states that she would make more money in short hauling than in long hauls because she receives additional compensation for more frequent drops.  She admitted that this may vary depending on the type of hauls made each week.  Her supervisor stated that it is possible to make more money on long hauls due to the ability to drive more miles.  Drivers are paid a per mile rate and she is more likely to achieve a bonus rate.  But, he also admitted, that this may vary depending on the type of hauls made each week.  Apparently both agree that in any given week, she may either make more or less than short haul drivers.  However, there is apparently no dispute in the record that returning to short hauls or to any driving job requiring loading and unloading  is precluded due to her work injury.

Barbara is 53 years of age.  She is a high school graduate.  She has training and employment experience as a cook, cashier, shipping supervisor, and factory work but she has worked only as a truck driver since 1987.  Prior to her Farmland job she was primarily an over-the-road driver for several trucking firms and most of these jobs required loading and unloading.  

Although I cannot find that she has suffered a significant permanent loss of earnings at least at the present time from her work injury,  Barbara has lost a significant amount of truck driver job opportunities due to her inability to perform heavy manual labor to load and unload trucks.  Truck driving is the job for which she is best suited given her education, training, and past work experience.  

From examination of all of the factors of industrial disability, it is found that the work injury of March 6, 2000, was a cause of a 30 percent loss of earning capacity.  

CONCLUSIONS OF LAW

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability.  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Pursuant to Iowa Code section 85.34(2)(u), the commissioner may equitably prorate compensation payable in those cases where the functional loss is less than 100 percent.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

On the other hand, if it is found that the work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the Code section, the disability is considered an unscheduled disability to the body as a whole and compensated under Code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v.  Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear 332 N.W.2d 886, 997 (1983).  Unlike scheduled member disabilities, the extent of unscheduled or industrial disability is determined by assessing the loss of earning capacity resulting from the work injury.  Diederich v. Tri-City R. Co., 219 Iowa 587, 593, 258 N.W. 899 (1935).  A physical impairment or restriction on work activity may or may not result in a loss of earning capacity.

The parties agreed in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  The extent of any loss of earning capacity is determined by examining several factors such as the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the employee prior to the injury, after the injury, and potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616 (Iowa 1995); Peterson v. Truck Haven Cafe, Inc., Vol. 1, No. 3 State of Iowa Industrial Comm’r Decisions 654, 658  (App. February 28, 1985).  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Id. 
A showing that claimant had no loss of his job or actual earnings does not preclude a find of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.
Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges, 528 N.W.2d 614, 617.  Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997).

In the case sub judice, I found that claimant suffered a 30 percent loss of her earning capacity as a result of the work injury.  Such a finding entitles claimant to 150 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 30 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

Defendants dispute paying interest on permanency benefits from the time claimant first returned to work after the injury.  Permanency benefits begin when healing period ends.  Elevator Co. v. Manning, 286 N.W. 2d 174.  180 (Iowa 1979).  Iowa Code section 85.33 specifies that healing period ends when the injured worker returns to work.  In this case, claimant returned to work on December 3, 2000.  Permanency benefits must start on that date.  Teel v. McCord, 394 N.W. 2d 405 (Iowa 1986).  Defendants claim unfairness in requiring them to pay interest from that date because the extent of disability was not known at that time.  However, interest is not a penalty but the cost of money.  Interest shall be paid from the date it is due because defendants had use of money it did not rightfully own.  Robbennolt v. Snap-On Tools Corp., 555 N.W.2d 229, 235 (Iowa 1996).

ORDER

1.  Defendants shall pay to claimant one hundred fifty (150) weeks of permanent partial disability benefits at a rate of four hundred seventy eight and 10/100 dollars ($478.10) per week from December 3, 2000.

2.  Defendants shall pay the medical expenses listed in the hearing report.

3.  Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all permanency benefits previously paid.  

4.  Defendants shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

5.  Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

6.  The matter shall be set back into assignment for prehearing and hearing on the extent of disability benefits to which claimant is entitled as a result of the left lower extremity condition.

Signed and filed this ____11th____ day of April, 2002.

   ________________________
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